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Relative Economy and Fitness of the Carriers 


On May 16, 1944, the Board of Investigation and Research* made 
its preliminary report to the President and the Congress on the sub- 
ject of relative economy and fitness of the carriers and presented there- 
with recommendations concerning which it expressed the belief that 
immediate attention should be given. 

The recommendations of the Board are here quoted: 


1. That the transportation policy of the Congress be amended to 
provide: (a) that the transportation services of all common carriers be 
furnished in such a manner that the shipper will have a freedom of 
choice in the selection of reasonable joint routes and rates by the use 
of such transportation agencies and facilities of the same or different 
types as may be needed to foster and serve commerce economically and 
efficiently; (b) that in the effectuation of this policy the Interstate 
Commerce Commission shall require carriers by rail, water, and motor 
to establish reasonable joint through routes and facilities for the trans- 
portation of property with reasonable joint rates, charges, classifica- 
tions, rules, and regulations applicable thereto; (c) that all rates and 
charges shall be free from discriminations, preferences, prejudices, (ex- 
cept where clearly justified)! or inequalities which are injurious to 
commerce and shall be in reasonable relationship to the cost of the ser- 
vice and the revenue needs of the carriers; and (d) that no limitation or 
restriction designed to limit or prevent competition shall be imposed 
upon any carrier or transportation service which shall have the effect 
of increasing the cost of the service to the public. 

2. That there be created, as an independent office or as an agency 
of the Department of Commerce, a Federal Transportation Authority : 
(a) to study continuously the transportation needs of the country, the 
relative economy and fitness of carriers, the facilities which should be 
provided, and the measures which should be adopted for the mainten- 
ance and operation, in conformity with the national transportation pol- 
icy, of a transportation system adequate for the national welfare; 
(b) to submit information, reports, plans, and recommendations to the 
President and to the Congress; (c) to coordinate the activities of Fed- 
eral agencies concerned with transportation; and (d) to present evi- 
dence as to the public interest in transportation questions before reg- 
ulatory bodies. 

3. That there be created, as an agency of the Department of Jus- 
tice, the office of Public Transportation Counsel, with the duty of pre- 





* The Board of Investigation and Research is an independent, temporary agency 
established by the Transportation Act of 1940. Under the provisions of that Act 
the term of the Board was to run two years unless extended by proclamation of 
the President for an additional period of two years. The Board assumed office on 
August 22, 1941, and on June 26, 1942, the President made a proclamation extending 
its tenure to September 18, 1944. 

_ 1Mr. Webb feels that the words in parentheses should be included to convey 
his view at this point. Mr. Childe does not agree to the phrase in parentheses. 
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senting, in cooperation with the Transportation Authority and as rep- 
resentative of the general public interest, in all appropriate proceedings 
before agencies regulating transportation, the facts pertinent to the 
effectuation of the national transportation policy. 

4. That there be created a National Transportation Advisory Coun. 
cil consisting of persons representative of and prominent in activities 
concerned with transportation, and public service, appointed by the 
President with the advice and consent of the Senate, to meet with, ad- 
vise and criticize the Federal Transportation Authority and the Public 
Transportation Counsel, and to make reports and recommendations to 
the President and the Congress as to the work of those agencies and 
generally with respect to effectuating the national transportation policy, 

5. That the Federal Transportation Authority be created immediate- 
ly with the provision that it be installed in office at the time of the ex- 
piration of the term of the Board of Investigation and Research in order 
to maintain the continuity of the transportation studies now being con. 
ducted by this Board. 


The preliminary report of the Board is in two main parts, the first 
being a discussion of problems of the relative economy and fitness of 
the carriers and the second being a review of the technical and econom- 
ic research program of the Board. The following is quoted from Part 
I which has for its title in chief the proposition that ‘‘Freight rates are 
at the heart of the Nation’s transportation problem.’’ 


Part |. Discussions of Problems of the Relative Economy 
and Fitness of the Carriers 


FREIGHT RATES ARE AT THE HEART OF THE NATION’S 
TRANSPORTATION PROBLEMS 


As directed in the statute, the central investigatory project of the 
Board has been a study of the factors which determine the relative 
economy and fitness for transportation service of the principal types 
of carriers and the means whereby each type could and should be de- 
veloped to provide an adequate national transportation system. 

The Board, obviously, has found this task to be one of great com- 
plexity and magnitude. Ramifications of the work are innumerable 
and there are many phases of the problem yet to be explored and an- 
alyzed, but from a consideration of its work to date the Board has con- 
cluded that an adequate national transportation system which will make 
available to the public the fullest economic use of each type of service 
can be developed and maintained only under the following basic con- 
ditions : 


1. Provision of opportunity and encouragement for each agency of 
transportation to operate with the greatest possible economy and eff- 
ciency in the field where it can best serve the public. 

2. Establishment of rates and charges which are related to the costs 
of providing the services rendered by each type of carrier agency. 
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3. Abolition of all injurious discriminations in rates and services." 

These objectives have been clearly contemplated in the declaration 
of national policy in our various transportation acts including the Trans- 
portation Act of 1940,’ but they have not been and are not being 
achieved. Transportation regulation in this country has failed in its 
primary purpose which is to promote commerce both by providing 
transportation at reasonable rates for each service performed and by 
eutting out by the roots every form of discrimination and favoritism. 
The basic law forbidding unjust discriminations and undue preferences 
and advantages has been largely nullified by interpretations holding 
that the term ‘‘unjust discrimination’’ applies only to like or similar 
services, and that preferences and advantages are not unlawful when 
they grow out of differences in competitive conditions. Theoretically, 
rate levels are related to the two factors of cost of the service and 
value of the service. Actually, however, the freight-rate structure has 
become a crazy-quilt of inequalities and discriminations. An outgrowth 
of the monopolistic theory of charging ‘‘what the traffic will bear,’’ it 
has evolved under destructive competition between carriers, pressure of 
powerful shippers, compromise, and tradition. This condition has aptly 
been summed up as the ‘‘rule of the four C’s’’: custom, competition, 
comparison, and compromise. Regulation has modified, but has not 
fundamentally changed these patterns. 

In the judgment of the Board the three stated objectives can be 
attained only through changes in governmental regulatory and admin- 
istrative policy and by means of the research, planning, and promo- 
tional machinery recommended in this report. Moreover, steps should 
be taken now to avoid in the future the ill effects of transportation prob- 
lems which plainly can be discerned. The intense competition between 
carriers, which threatened their very existence during the depression, 
should not be allowed to return at the close of the war. Each form of 
transport can and should have its proper part in the readjustments 





_ The above affirmations do not mean that there shall be a rigid rate structure 
in which no competitive adjustments are allowed. Nor that the effect of rates on 
the movement of traffic should be entirely disregarded in making rates. The Board’s 
report on interterritorial freight rates, infra, recognizes that exceptions to uniformity 
are necessitated by numerous conditions and circumstances surrounding the pro- 
duction, marketing, and movement of particular commodities. Recognition of P st 
facts, however, is by no means a blanket justification for all existing differences in 
rate levels on particular commodities that cannot be justified by cost-of-service 
considerations. 

1The national transportation policy, as stated in the Transportation Act of 
1940, calls for “fair and impartial regulation of all modes of transportation subject 
to the provisions of this act, so administered as to recognize and preserve the in- 
herent advantages of each; to promote safe adequate, economical, and efficient ser- 
vice and foster sound economic conditions in transportation and among the sev- 
eral carriers; to encourage the establishment and maintenance of reasonable charges 
for transportation services, without unjust discriminations, undue preferences or 
advantages, or unfair or destructive competitive practices; to cooperate with the 
several States and the duly authorized officials thereof; and to encourage fair wages 
and equitable working conditions—all to the end of developing, coordinating, and 
preserving a national transportation system by water, highway, and rail, as well as 
other means, adequate to meet the needs of the commerce of the United States, of 
the Postal Service, and of the national defense.” 















































812 





I. C. C. PRACTITIONERS’ JOURNAL 








that will be necessary to reestablish a peacetime economy. Achievement levels 
of such a goal requires wise consideration and action now. Wide 
The need for a definite national rate policy by ad 
The fine performance of our carriers, under wartime conditions, has throu 
commanded public admiration, but even the present service falls far of tr 
short of the capacity, efficiency, and economy which is possible of throu 
achievement through the coordinated use of the existing plant in ae- level 
cordance with the best available standards of operation. The improve- territ 
ment of facilities through sound planning and wise expenditures of cap- levels 
ital can achieve still better results. wan” 
More important, however, than the economies to be derived from 
improved plant facilities and operations are the public benefits to be been 
realized from the adoption of sound governmental policies and practices. port 
Under public regulation there should be provided a structure of rates disre 
and charges based on the fundamental principle of equality of treatment word 
as measured by the cost of the transportation service rendered. It must ove 
be realized that freight rates and rate relationships are at the very = ' 
heart of our transportation problem. Unfortunately, however, neither f ° 
the carriers nor our regulatory bodies have followed definite standards sn 
or policies of rate-making. Through the years, rates have tended to ai 
become fixed in inflexible and artificial patterns, reflecting conditions . 
which long since may have changed and which bear no consistent re- io 7 
lationship to present-day cost of the service or the true value of the ne 
service. Revision of rate-making procedure, according to the cost of — 
rendering the service, is essential to the economic growth and _ pros- 
perity of the Nation as a whole. With such a revision, the human and Regi 
natural resources of the country can be effectively developed, there can 
be a balanced diffusion of population and industry, and standards of by t 
living commensurate with the Nation’s potentialities can be realized. the ] 
Until we have such a structure, there can be no stable development of to tk 
each type of carrier in its own economic sphere and no way by which area 


the public can be assured of the benefits to be derived from each type has 
according to the needs of commerce. 





velo 
The economic development of the country has been highly uneven. tie 
Marked regional differences in the growth of population and industry, tere: 
in the development and utilization of natural resources, and in the pro- thei 
duction and distribution of raw materials and manufactured products, mar 
have brought about inequalities in economic opportunities, income, and the 
living standards. These differences coincide with the regional develop- in ] 
ment of the railroads into three main groups: the Eastern, Southern, 
and Western.? In each of these regions there has grown up an inde- Nat 
pendent structure of freight rates, each structure differing widely in inat 
In t 





2 Eastern Territory is, roughly the northeastern corner of the United States, t 
from the Mississippi River eastward and from the Ohio and Potomac Rivers north- ure 
ward; Southern Territory lies east of the Mississippi River and south of the Ohio 
and Potomac Rivers; Western Territory extends from the Mississippi River and 
Chicago westward to the Pacific Coast. There are a number of subdivisions of 
these territories, but they need not be described here. 
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levels and relationships from those prevailing in the other territories.® 
Wide inequalities also prevail in the rates from a point in one territory 
to a point in another. Originally these interregional rates were made 
by adding the rates in effect to and from the border points; and many 
through rates are still constructed in that manner. With the growth 
of traffic between the territories, however, an increasing number of 
through rates have been established, but they tend to be closer to the 
level of the higher rated territory than to the level of the lower rated 
territory. Exceptions to this condition are found at places where lower 
levels have been induced by competition—particularly at those points 
where railroads compete with water carriers. 

The freight-rate levels within and between all territories have 
been made with little regard for, or knowledge of, the cost of trans- 
porting any particular shipment. The general practice has been to 
disregard cost, and to charge ‘‘ what the traffic will bear,’’ or, in other 
words, the highest levels at which the traffic can be obtained and still 
move. Such practice has resulted in high rates for small shippers and 
for noncompetitive freight and in low rates where reductions have 
been forced by competition between carriers or markets or by pressure 
from powerful shippers. Under these policies there has grown up a 
complicated mass of rates, filled with irregularities and discriminations. 
Although some degree of harmony and system has been achieved here 
and there through the efforts of railroads and regulatory bodies, the rate 
levels still bear no consistent relation either to the cost of the service, the 
requirements of commerce, or the needs of carriers. 


Regional economic development in relation to freight rates 


Greater progress toward uniformity of rate levels has been made 
by the eastern railroads than by those in the South and West. Since 
the beginning railroad rates made in the East have been more favorable 
to the manufacturing industry and more nearly uniform throughout the 
area than those made by the railroads in the South and West. Progress 
has been greater in the East principally because manufacturing de- 
veloped and became widely diffused throughout that region at a rela- 
tively early date. The southern and western roads have been more in- 
terested in the transportation of raw materials produced in volume in 
their areas. Their rates, also, have been influenced more by water and 
market competition; consequently, their charges have generally favored 
the transportation of raw materials and have shown wider disparities 
in levels than those of the eastern roads. 

Within the past 50 years, the United States has changed from a 
Nation preeminently rural and agricultural in economy to one predom- 
inantly urban and industrial. The greatest industrial growth has been 
in the East. From 1899 to 1939, the value of United States Manufac- 
tures quadrupled, with more than 70 percent of the increase occurring 





8 The Board’s comprehensive “Report on Interterritorial Freight Rates” was 
published as H. Doc. 303, 78th Cong., Ist sess. (Washington: Government Printing 
Office, September 24, 1943). 
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in the Eastern region. The States in the Eastern Rate Territory,‘ com- 
prising only 15 percent of the area of the country, in 1939 produced 72 
percent of the Nation’s manufactures, measured by dollars, and 65 
percent of the combined values of raw materials and finished products. 
Although the East’s raw-material resources are not proportionately 
greater than those of the South and West, the northeastern one-sixth 
of the country’s area in 1939 was the source of 34 percent of our ag- 
ricultural products, in dollar value, 24 percent of the forest products, 
and 36 percent of the mineral products. These figures represent more 
than one-third of the total value of the raw materials, and more than 
two-thirds of the manufactured products of the country. It is not only 
true that eastern factories produce most of the domestic manufactured 
goods—it is also true that they obtain most of the raw materials within 
their territory, since more than four-fifths of the eastern raw-material 
tonnage is produced within that area. 

More than half of the population of the country, and 55 percent 
of the persons gainfully occupied, reside in Eastern Territory; and no 
less than 64 percent of the country’s income went to the people of that 
region in 1939. Although the average income in the East in that year 
ean hardly be called excessive ($701 per person; $1988 per employed 
person), it was more than 50 percent greater than the average income 
in the remainder of the country.® 

These figures help to explain why the major part of the freight 
tonnage of the country originates and terminates in the East. The 
vast natural resources of the five-sixths of the country outside of the 
East are comparatively undeveloped. Their greater utilization would 
employ and sustain in comfort a far larger number of people than now 
live in the South and West. The 47 percent of the Nation’s population 
inhabiting the South and West produced, in 1939, only 35 percent of 
the national income. These two regions comprising five-sixths of the 
country shipped only 40 percent of the railroad tonnage and received 
only 36 percent. The average income, in these areas in 1939, was less 
than $450 per person and $1,300 per employed worker.® 

The unfavorable position of the South and West is not caused, 
as is sometimes represented, by the draining of raw materials from 
these areas to the East for manufacture of products which are shipped 
back to the South and West. The East does not obtain the bulk of its 
raw materials from the other regions, and does not ship a large per- 
centage of its finished products to the South and West; instead it con- 
sumes 90 percent of its own manufactured goods and ships less than 
10 percent to the other two sections.? The South and West, on the 





4For these computations the following were included in Eastern Rate Terri- 
tory: all of New England, the District of Columbia, and the States of New York, 
Pennsylvania, New Jersey, Delaware, Maryland, Virginia, West Virginia, Ohio, In- 
diana, Michigan, Illinois, and Wisconsin. ; 

5 “Survey of Current Business,” U. S. Dept. of Commerce, Bureau of Foreign 
and Domestic Commerce, Washington, July, 1942, “Sixteenth Census,” 1940. 

6 The Same. , 

7 Exports and imports to and from foreign countries are not included in this 
computation. 
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other hand, ship more than a third of their raw material tonnage to the 
East for processing and receive from the East nearly a third of the 
finished manufactured products consumed by them. These tonnages are 
small, however, compared with those the East produces and consumes 
within its own confines. 

Many more figures could be cited on this subject. Those given, 
however, are a sufficient indication that industry in the East is not 
overdeveloped, but that manufacturing in the South and West is un- 
derdeveloped. The South and the West do not ship too many of their 
raw materials to the East, nor do they buy too many finished products 
from that area. On the contrary, the South and the West produce too 
little, both of raw materials and finished products. Because their pro- 
duction is low, their income is low; because their income is low, their 
consumption of finished goods is low. 

The remedy is to increase manufacturing production in the South 
and West. Only in that way will the raw-material resources of the two 
areas be fully and profitably utilized and the people of those sections 
provided with more employment, better economic opportunities, greater 
purchasing power, and higher living standards. Increasing the pro- 
duction in the South and West does not require the transplanting of 
eastern industries to those areas; rather, it calls for encouragement 
of new industrial development in the South and West to permit a greater 
use of resources that now are either only partly used or are wholly 
unutilized. The increase of the productivity of the South and West in 
both raw materials and finished products to standards approaching those 
already attained in the East will not harm that section, nor will it mean 
that the present interchange of such products between the East and the 
South and West will diminish. Actually, a growth of southern and 
western productivity and prosperity cannot fail to augment the total 
national income, with a consequent increase in the economic activity 
and prosperity of the Nation as a whole. 


The transportation rate structure a key factor in competitive carrier 
relationships and development 


The transportation system is a key factor in the economic develop- 
ment of the entire Nation; as a great instrument of unity in our na- 
tional life it can be used to build a better balanced economy through 
a system of freight rates which will provide equality of opportunity 
for shippers everywhere in the United States. But rates which furnish 
such equality must be fair; they should be based on principles of rela- 
tive economy and fitness; and thus be reasonably related to the cost 
of performing transportation service. 

The establishment of rates which truly reflect the cost of service 
of every agency of transportation, with freedom of choice by the shipper 
to select the kind of combination of transportation services® best 





8 The Interstate Commerce Act empowers the Commission to prescribe joint rail- 


Water routes and rates, but it does not have the same power relative to motor 
carriers, 
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adapted to his needs, is likewise a key to the solution of the problem of 
competition between different types of carriers and to a determination 
of the size and kind of national transportation system adequate for 
our commerce and national defense. Rail, motor, water, pipe-line, and 
air carriers are all needed in our national economy and each should 
have a place in our transportation system. Each excels the others in 
certain respects. 

The Board’s studies show definite possibilities for lowering the 
cost and at the same time improving the quality of each type of carrier 
service. These possibilities can be realized and the true economic field 
of each type of carrier determined only by giving each an opportunity 
to serve the public at the lowest cost which it can attain. In order 
that the shipper may enjoy free choice and the public receive its right- 
ful benefits, the service of each type of carrier must be offered at 
rates reasonably close to cost of the service.® Transportation by any 
carrier at rates that are unduly above fully allocated costs deprives the 
public of the carrier’s services at a fair price. If a carrier offers a 
service at rates below its costs, and thereby prevents some other agency 
from obtaining the business at a rate which would be profitable to it, the 
result is multiple damage, because the low-cost carrier is deprived of 
traffic and prevented from operating with the greatest possible economy; 
perhaps it may be shut out of business entirely. The high-cost carrier 
must recoup its losses on one kind of service by charging an excessive 
rate for another kind of service, or it too must eventually go out of 
business. Uneconomic competition too frequently causes deterioration 
and wasteful operation by both competing carriers and creates dis- 
crimination in the distribution of the traffic burden as well as undue 
handicaps and disturbances to the business of many shippers and 
localities that are forced to pay high rates while others receive depres- 
sed rates for their shipments. The economic welfare of the carriers, 
as well as that of the country as a whole, therefore, demands that the 
services of each transport agency be made available to the public, in 
whatever kind or combination the shipper selects, at rates which re- 
fleet the cost of the particular service.’ 

After such rates are established, existing regulatory restrictions 
upon carriers’ operations and services can and should be lightened. 
Nothing should be prohibited except those things which interfere with 
the relative economy and fitness of carriers to perform services for 
which they possess inherent advantages. 





® Individual carriers should continue to have the right to initiate rates, accord- 
ing to their own costs. The rates of the most efficient operators could be met by 
competitors, subject to the provision that no discriminations injurious to commerce 
would be allowed. Final responsibility for the maintenance of reasonable and non- 
discriminatory rates would continue with the Interstate Commerce Commission. 

10 Studies by the Board of transportation costs by commodities and _ regions 
show that rates on “low-grade” commodities are not, as has been contended, main- 
tained at levels below normal cost plus a fair return. Rates related to cost would 
not generally increase, but would in many instances reduce, the rate levels on such 
commodities. 

















JUNE, 1944 817 





Commenting editorially under the title ‘‘A Curious Bit of Re- 
search’’ the Wall Street Journal of May 18 refers to the document as 
reflecting efforts of the Board to ‘‘lay a comprehensive indictment of 
the whole course of railroad rate regulation in the United States by 
the Interstate Commerce Commission over the fifty-seven years of its 
work since 1887. They say that the freight rate structure of the coun- 
try ‘has become a crazy quilt of inequalities and discriminations; an 
outgrowth of the monopolistic theory of charging ‘what the traffic will 
bear,’ it has evolved under destructive competition between carriers, 
pressure of powerful shippers, compromise and tradition.’’’ Quoting 
further from the editorial referred to: 

‘‘To anyone whose memory covers—as does this newspaper’s—the 
life and work of the Interstate Commerce Commission over those years, 
that word ‘become’ administers a distinct shock of surprise. Are we 
to suppose that the Commission’s supervision has resulted in creating 
the ‘erazy quilt’ conditions which Messrs. Webb and Childe report as 
existing, and that prior to its starting work such things either did not 
exist or existed in less degree? Also, they tell us solemnly, with some- 
thing of an air of announcing a discovery, that ‘rate levels are related 
to the twa factors of cost of the service and, value of the service.’ Are 
we to infer that this principle has been unknown to or at least unrecog- 
nized by the Commission in its rate-regulatory work during all these 
years? What do they suppose to be the contents of the library of com- 
mission reports covering over two hundred and fifty stout volumes if 
they be not in large part a record of discriminations corrected and 
rates—single or scales—adjusted to correspondence with its best judg- 
ment as to the resultant of cost and worth of service? No one would 
claim for the Commission anything more than an honest and continu- 
ous effort in these directions, but it is in these directions it has been 
laboring and it is certain that at least something has been accomplished 
in the direction of the goal at which Messrs. Webb and Childe are aim- 
ing. 

Furthermore, have they forgotten that Congress has throughout 
insisted upon the preservation of carrier competition and has refused 
to permit the carriers to merge or combine in any way that would really 
exclude it? And do they now seriously suggest that the existing freight 
rate structures should be completely torn up and remade on the ‘cost- 
value’ basis as they conceive it? 

We are not expressing final judgment upon the Board’s report, but 
are merely reporting the impression produced by the first impact of 
that word ‘become.’ ”’ 














Federal Regulatory Restrictions Upon 
Motor and Water Carriers 


On June 2, 1944, the Board of Investigation and Research sub- 
mitted its summary of a report on Federal regulatory restrictions upon 
motor and water carriers. The detailed report on which the summary 
report is based was made pursuant to the provisions of section 302(a) 
of the Transportation Act of 1940, which directs the Board to investi- 
gate the relative economy and fitness of carriers by railroad, motor 
carriers, and water carriers for transportation service, or any particular 
classes or descriptions thereof, with a view of determining the service 
for which each type can and should be developed so that there may be 
provided a national transportation system adequate to meet the needs 
of the country. The study is concerned with the economic effects of 
regulatory restrictions on the operations of interstate intercity trucks 
and domestic water carriers under the Motor Carrier Act of 1935 and 
the Transportation Act of 1940. 

Recommendations of the Board of Investigation and Research ae- 
companying the summary are here quoted: 

‘‘The Board recommends : 

I. That the provision of the Second War Powers Act,! authorizing 
the Interstate Commerce Commission to suspend restrictions on the 
operating authority of interstate motor carriers of property be ex- 
tended for the duration of the war and that it be amended to direct 
the Commission to suspend: 


1. All commodity restrictions except those which reflect the 
fact that the carrier cannot practically use its specialized vehicles 
to haul commodities other than those authorized; 

2. All route restrictions which require unnecessary circuitous 
movement over specified routes or through gateway points; 

3. All territorial restrictions which prevent carriers from 
serving all points within their authorized territories or points 
through which their vehicles pass while rendering service in such 
territories ; and 

4. All return-haul restrictions which prevent carriers from 
rendering service between points in both directions. 


II. That part II of the Interstate Commerce Act be amended to 
provide for permanent liberalization of regulatory restrictions upon 
the operations of interstate motor carriers of property, as follows: 


1. Special commodity restrictions shall be limited to carriers 
whose service is of such specialized nature as to be unsuited to the 
transportation of general commodities, but such restrictions shall 
not prevent the carrier from using its equipment for transportation 
of such commodities as are necessary to provide adequate and eco- 
nomical loads, out-bound and in-bound; 





1 Expires December 31, 1944. 
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2. Route restrictions which require unnecessary circuitous 
movement over specified highways or through gateway points or 
unnecessary movement through congested areas shall be eliminated 
from all certificates and permits; 

3. Authorizations which prevent common and contract carriers 
ry from rendering service to and from all points within their author- 





a) ized territories and points through which their vehicles pass in 
ti- ° ° ° ° ° 4 
serving presently authorized territories shall be abolished ; and 
mi 4. Restrictions upon the type of service rendered shall be 
vel limited to those necessary to confine carriers to common or con- . 
rei tract carriage, except where rendition of both types is consistent 
~ with the public interest.’’ 
of The summary of the Board’s report follows: 
- Summary of Report on Federal Regulatory Restrictions 
Upon Motor and Water Carriers 
ac- I. STATEMENT OF THE PROBLEM 
Federal control of the operating authority of interstate motor car- 
ng riers of property since 1935 has brought about many restrictions upon 
he intercity trucking operations. Restrictions have been placed upon 
x- (1) the commodities carried, (2) the highway routes traversed, (3) the 
set origin, intermediate, and destination points or territories served, (4) 
the sizes of the shipments transported, (5) the types of containers or 
trucks used, (6) the seasons worked, (7) the classes of service rendered, 
he and (8) the classes of shippers served. These and other limitations 
les upon the operations of intercity truckers are commonly specified in 
the certificates and permits issued by the Interstate Commerce Com- 
as mission to common and contract carriers, respectively. Federal con- 
trol of domestic water carriers since 1940 has resulted in similar but 
~~ much less restrictive operating conditions. 
its The existence and effects of these regulatory restrictions are not 
ch widely known. While much attention has been given in recent years 
to the injurious effects of State trade barriers, including motor-vehicle 
ym size and weight regulations, the economic problems arising from Fed- 
eral regulatory limitations upon the free operation of trucks over the 
to Nation’s highway network have not received public consideration. Yet 
a the rigidities involved may tie truck operations to such narrow fields 
that the inherent flexibility of truck service and the lowest rates may 
be denied to the shipping and consuming public. In effect, the public 
Ts highways are being divided among a limited number of trucking con- 
he cerns. This development may, of course, promote higher earnings in 
all the industry, but some of its other implications warrant scrutiny to 
on make sure that public facilities are not being turned over to private 
0- groups without a substantial compensating flow of benefits to the 


citizenry as a whole. To describe the character and frequency of the 
operating authority restrictions which have developed and to ascer- 
tain whether they contribute to improvements in the adequacy and ef- 
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ficiency of motor-freight service or primarily benefit only certain of 
the carriers is the objective of this study. 

The data showing the frequency of each type of restriction are based 
upon a 10-percent stratified random sample of the intercity truckers 
under the Commission’s jurisdiction in 1941 and all authorizations 
granted water carriers to the end of May 1943.2 The data relating 
to the operating authority of the 1,607 sample motor carriers were 
obtained during October-November 1942 from the certificates and per- 
mits in the Commission’s official dockets, and information on the bases 
and effects of the Government’s restrictive policy was obtained by 
interviews with restricted carriers, examination of many reported cases 
and the contents of dockets, and study of other official sources. 


II. Commoprry Restrictions Upon Intercity Motor CARRIERS 


Certificates and permits authorize the transportation of general or 
special commodities from-to or between the points or territories desig- 
nated. General commodity authorizations cover all commodities except 
those specified in a list of five or six excepted commodity groups. 
Special commodity authorizations range all the way from a single com- 
modity, such as sugar, or a single commodity class, such as livestock, to 
many commodities or commodity classes. Most carriers, unless their 
services are highly specialized, prefer general commodity authoriza- 
tions, since this type permits maximum freedom in selecting traffic and 
leeway in obtaining sufficient traffic to fill their trucks and to keep 
them busy. 


A. EXTENT OF COMMODITY RESTRICTIONS 


If due allowance is made for the types of carriers which request 
limited commodity authority because of their specialized equipment 
or undertaking, statistics showing the relative frequency of general 
and special commodity authorizations will indicate roughly the extent 
to which intercity carriers have been restricted with regard to com- 
modities. 

The sample disclosed that most intercity motor-freight carriers in 
interstate commerce have been restricted with respect to commodities 
which they may haul. It revealed that operating authority had been 
restricted as follows: 

1. Sixty-two percent of the intercity truckers have been limited to 
special commodities. Only slight variation in the percentage limited 
in this manner was found among the three major territories—eastern, 
southern, and western. 

2. Excluding carriers operating highly specialized equipment (8.1 
percent of the total), approximately 40 percent of the special com- 
modity carriers have been limited to transportation of one commodity 
or commodity class; two-thirds, to three or less commodities or com- 
modity classes; and 88 percent, to six or less commodities or com- 
modity classes. The eastern carriers were most frequently restricted 





2 The appendix describes the methods used in the development of the study. 
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to three or less commodities or commodity classes, and the western 
carriers were the least often restricted in this degree. 

3. Approximately 98 percent of the general commodity carriers 
were restricted by a list of exceptions. The usual exceptions consisted 
of six commodity groups—articles of unusual value, high explosives, 
commodities in bulk, household goods, commodities requiring special 
equipment, and commodities injurious to other lading. Livestock was 
the most frequent of the miscellaneous exceptions. 

4. In 1941 the intercity truckers limited to special commodities 
earned 33 percent of the operating revenue of interstate carriers of 
this type, operated 41 percent of the vehicle-miles, carried 43 percent 
of the tons moved, and owned or leased 44 percent of the power units. 
These ratios are not materially lessened by exclusion of carriers oper- 
ating highly specialized equipment. 


B. COMMODITY RESTRICTIONS UPON DIFFERENT CLASSES OF CARRIERS 


The 1,607 carriers in the sample were distributed by standard size, 
route, and legal classifications in order to determine the groups upon 
which commodity restrictions bear most heavily. In general, common 
earriers of small size, those operating over irregular routes, and con- 
tract carriers were found to be the most frequently and heavily re- 
stricted. The significant facts are as follows: 

1. Nearly two-thirds of the smallest carriers, the class III group, 
have been limited to special commodities, while only 30 percent of the 
largest carriers, the class I group, have been so restricted. Approxi- 
mately 56 percent of the medium-sized carriers, the class II group, have 
been limited in this manner. The frequently restricted classes II and 
III together earned 28 percent of the 1941 revenue of the sample in- 
tercity carriers, operated 38 percent of the vehicle-miles, carried 41 
percent of the tons moved, and owned or leased 53 percent of the power 
units. 

2. Five out of six irregular-route carriers, including those ren- 
dering common-carrier service, have been restricted to special commod- 
ities. On the other hand, only 28 percent of the regular-route carriers 
have been limited in this way.* Carriers operating both regular and 
irregular routes were found to be restricted only slightly more than 
regular-route carriers. Many irregular-route carriers, which as a group 
earned 37 percent of the 1941 revenue of the sample intercity car- 
riers, operated 43 percent of the vehicle-miles, carried 46 percent of the 





8 These are the size groups which the Commission has selected for certain statis- 
tical purposes. Class I carriers have annual revenues of $100,000 or more; class II 
carriers have annual revenues of more than $25,000 but less than $100,000; ‘and class 
III carriers have receipts of less than $25,000 a year. 

4 Regular-route carriers are those confined by their certificates or permits to 
operations over specified highway routes. Irregular-route carriers are those whose 
operations may be conducted over any available routes between their origin and des- 
tination territories. As shown in ch. V of the detailed report, distinctions in service 
are also made. Service of regular-route common carriers is regarded as being ren- 
dered on a frequent and scheduled basis and that of irregular-route common carriers 
on a call-and-demand basis. 
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tons moved, and owned or leased over 48 percent of the power units, 
have expressed distinct dissatisfaction with the Commission’s restrictive 
policies. 

3. About 54 percent of the common carriers have been restricted to 
special commodities and, as might be expected from the limited num- 
ber of shippers served by contract carriers, nearly 96 percent of this 
group has been limited to specified commodities. In 1941 the intercity 
contract carriers earned only 13 percent of the revenue of the sample 
carriers, operated 18 percent of the vehicle-miles, carried 21 percent of 
the tons moved, and owned or leased 16 percent of the power units. 


C. EFFECTS OF COMMODITY RESTRICTIONS UPON THE RESTRICTED CARRIERS 


An important objective of this study is to ascertain whether the 
carriers narrowly restricted with respect to commodities can conduct 
practical and profitable operations; render complete and flexible ser- 
vices; and provide the maximum transportation of which their facilities 
are capable. 

At the outset, it should be recognized that the operations of general 
commodity carriers and those of possibly a third of the special commod- 
ity carriers are largely unaffected by their commodity restrictions. 
The former frequently request the exceptions specified. One of every 
12 special commodity carriers in the sample had been limited to com- 
modities the transportation of which clearly requires specially designed 
equipment. The relatively few commodities granted carriers in this 
group may be all that can be transported efficiently with the equipment 

operated. Thus, tank truckers’ vehicles are adapted only to liquid pe- 
; troleum in bulk and a few other liquid products, such as industrial 
alcohol. Another 10 percent of the special commodity carriers studied 
had been limited to household goods. Household-goods carriers operate 
equipment with some special features to maximize pay-load space. These 
characteristics, however, are compatible with the hauling of new furni- 
ture, light and bulky package freight or general merchandise. Simi- 
larly, many other carriers which specialize in rendering a unique ser- 
vice, such as trucking of newspapers and motion-picture films, or in 
handling the products of the dominant industry in an area could and 
would haul other available traffic if permitted to do so. For example, 
as shown in the detailed report, the irregular-route common carriers 
of textiles or new furniture out of the Piedmont industrial region had 
held themselves out to haul and had hauled a considerably larger range 
of commodities, particularly on return movements, than the Commission 
permitted. 

That commodity restrictions frequently do not reflect specialization 
is evidenced by the fact that at least 75 percent of the ‘‘grandfather”’ 
applicants applied for general commodities.5 While many had not 






















5 Carriers in “bona fide operation” on certain dates in 1935, the year the Motor 
Carrier Act became effective, are known as “grandfather” carriers. They are en- 
titled to operating authority to continue the bona fide operations conducted on these 
dates without proving public convenience and necessity or consistency with the pub- 
lic interest. See section VII of this summary. 
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hauled a wide variety of commodities regularly or in volume, test checks 
of official dockets revealed that numerous applicants pared their re- 
quests at the hearing or as a result of informal conferences because of 
the opposition of large motor carriers and railroads or because they 
did not possess records of their past shipments. Moreover, data in the 
detailed report assembled from the Index Digest in the first 41 non- 
finance volumes of the Commission’s Motor Carrier Cases reveal that 
more than one-tenth of the reported-in-full decisions on property ap- 
plications extended ‘‘grandfather’’ carriers insufficient authority to con- 
tinue hauling all the commodities which the evidence showed had been 
transported before or after 1935. Though in the Commission’s judg- 
ment the records did not justify wider grants, there can be little ques- 
tion that the operations of these carriers were affected by their com- 
modity restrictions. 

Stringent commodity restrictions obviously place a tight checkrein 
upon even the efficient carrier’s opportunity to expand. The large 
number of truckers starting business in the early thirties could hardly 
have reached their full development by 1935—the base year for de- 
termination of their ‘‘grandfather’’ rights. Many carriers filing 
‘“‘orandfather’’ applications have sought authority to continue opera- 
tions begun after 1935, but the Commission has not granted the neces- 
sary authority unless the applicants could show a public need for their 
service. Thus, a southern carrier, which had started to haul textiles 
and fruits and vegetables with 1 truck in 1934 and by July 1942 owned 
and operated about 50 tractor-trailer units and grossed $500,000 an- 
nually, was limited to cotton yarn from 4 North Carolina points north- 
bound and petroleum products in containers from 2 Middle Atlantic 
points south-bound. These limitations were imposed despite the suc- 
cessful expansion of the carrier, since 1935, to the transportation of a 
varied list of commodities in both directions. Some irregular-route 
common carriers of textiles or new furniture from the South, upon 
failing to obtain authorizations sufficient to cover their growing oper- 
ations, have prosecuted appeals before the Commission and in courts 
in order to obtain adequate operating authority, especially in connection 
with south-bound hauls. The same problem has confronted irregular- 
route carriers in other parts of the country. 

More significant from a public point of view is the fact that a grant 
of one or a few commodities frequently forces the restricted carrier to 
operate empty or partially empty on return movements and to have 
more idle truck-days than would otherwise be necessary. Since traffic 
in items other than those authorized cannot be diverted to carriers with 
partial loads and many restricted carriers do not lease their empty 
trucks, even the Office of Defense Transportation’s leasing program has 
not saved many for-hire truckers from operating empty return trips. 
A considerable percentage of the carriers interviewed by the Board’s 
representatives in April 1943 reported empty-mileage operations. More- 
over, a number of carriers have called the wasteful operations necessi- 
tated by their certificate and permit restrictions to the attention of 
official bodies. A common carrier limited, for example, to rayon yarn 
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in both directions between a West Virginia producing point and tex. 
tile mills in Virginia and the Carolinas informed the Commission in 
April 1942 that its four south-bound trailer loads of rayon yarn per 
week were accompanied by empty returns ‘‘in almost all cases on ac- 
count of our restricted operating authority’’—the empty trucks, which 
the carrier could have loaded with defense materials, moved from 500 
to 600 miles on each return trip. An eastern contract carrier limited 
to food products wrote the Office of Defense Transportation in April 
1943 as follows: 


We have four outfits [two of which were idle at the time] that 
we could run steady if we could haul anything else but food prod- 
ucts. These are all good outfits, good closed jobs, and we could 
haul anything with them but steel. 


Empty mileage and idle trucks are to be expected where carriers are 
limited to the same commodity in each direction or to very few com- 
modities, since the same traffic ordinarily does not flow in equal vol- 
ume in both directions. 

The fact that numerous special commodity carriers have sought 
additional commodity authority by petitioning the Commission for 
reconsideration of their ‘‘grandfather’’ applications or by undertak- 
ing to prove public convenience and necessity indicates that their re- 
strictions have been burdensome. These methods of securing relief, 
however, have serious limitations. Only from 20 to 30 percent of the 
petitions for reconsideration of ‘‘grandfather’’ applications are granted. 
Most dissatisfied carriers, therefore, do not obtain even the temporary 
relief extended pending review. Moreover, among the cases acted upon, 
the partial grants and complete denials were found to be more numerous 
than the complete grants, and 27 percent of all the property applica- 
tion cases which were reported in full have been completely denied. 
These facts and information obtained in random checks of extension 
cases indicate that attempts to secure additional authority in the face 
of certain opposition from carriers with adequate authority often fail. 
It is of even greater significance that the large carriers—the least re- 
stricted class—usually received whatever additional authority was grant- 
ed. Though this reflects an understandable failure of small carriers to 
prosecute their cases, it nevertheless implies that many of the carriers 
which continue in the field operate under a handicap. 


III. Route, Pornt anp Terriror1aL Restrictions Upon 
INTERCITY TRUCKERS 


Although specification of commodities in certificates and permits is 
not mentioned in the statute, the Congress directed the Commission to 
specify in certificates, but not in permits, the route or routes to be 
used and the points (terminal, intermediate, and off-route) or terri- 
tories to be served by common carriers. The Commission has specified 
like conditions in permits of contract carriers. Typically, regular-route 
carriers are granted points on or near (off-route) their specified high- 
way routes while irregular-route carriers are awarded territories. 
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A. RESTRICTIONS ON AUTHORITY TO SERVE INTERMEDIATE TERRIRORY 


Communities through which a carrier’s trucks are operated between 
fixed termini or origin and destination territories are intermediate 
points. A regular-route carrier, for example, may have authority to 
haul between New York City and Baltimore but not to accept or dis- 
charge traffic in Philadelphia or at other points on or near the specified 
highway. An irregular-route carrier may be authorized to transport 
specified commodities between points in Illinois and points in Tennessee 
without being permitted to serve points in Kentucky. 

The sample revealed several types of restrictions upon intermediate 
points or territories, as follows: 

1. Seven regular-route common carriers in 10 possess less than full 
authority to serve intermediate points; about half of the carriers in this 
group may both deliver and accept traffic at some specified intermediate 
points; and almost 10 percent can either deliver or accept traffic at 
specified intermediate points. Eleven percent have no authority to 
render either complete or partial service at intermediate points. These 
restrictions also deny shippers the right to demand service from car- 
riers which pass through the intermediate communities not granted. 
The eastern carriers are the least restricted, and the western carriers are 
those most restricted in this respect. 

2. Regular-route common carriers limited to special commodities 
have considerably less authority to serve intermediate points than those 
granted general commodities ; it was found that 24 percent of the former 
and 7 percent of the latter could serve no intermediate points. More- 
over, only 14 percent of the special commodity carriers could render a 
complete service at all intermediate points, while 35 percent of the gen- 
eral commodity carriers had such broad authority. 

3. A substantial share of the regular-route common carriers in each 
size group have limited rights to serve intermediate points. All class I 
earriers, however, had some authority to serve intermediate points where- 
as 12 percent of the class II and class III carriers did not. 

4. About one-third of the regular-route common carriers in each 
commodity group have no authority to serve off-route points. In this 
respect, the smaller carriers are considerably more restricted. 

5. Irregular-route carriers are permitted to provide transportation 
between any two points in their authorized territories in only slightly 
more than 8 percent of the cases. The southern carriers are in the worst 
position—only 2 percent possess this most favorable (nonradial) terri- 
torial authority. Class I carriers have this broad authorization more 
frequently than class II and class III carriers, and general commodity 
carriers, more often than special commodity carriers. In 92 percent of 
the instances, irregular-route carriers are limited to radial service; their 
traffic must be accepted at, or delivered to, one or more specified points 
within their territories. 

6. In 83 percent of the instances, irregular-route carriers have no 
choice but to operate through points which they cannot lawfully serve— 
these ‘‘leapfrog’’ operations are either between noncontiguous areas, 
noncontiguous points and an area, or specified points. The only way 
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these carriers can avoid empty or partially empty loads is to obtain full 
loads to every destination and back to their base points from each such 
destination. On numerous occasions such loads are not available. 

Accordingly, wasteful operations by individual carriers are very 
likely to arise in four-fifths of the territories served by irregular-route 
carriers and in more than one-tenth of the routes served by regular- 
route common carriers, and they may arise in the many instances where 
regular-route carriers are limited to specified intermediate points. Traf- 
fic, of course, may not be available at intermediate points and overnight 
service and lack of soliciting organizations often necessitate passing up 
shippers at intermediate points. On the other hand, numerous carriers 
requested more intermediate authority than was granted. In nearly 
one-fifth of the reported-in-full cases in which territorial requests were 
in issue, there was granted territorial authority smaller in scope than 
the evidence showed the actual operations to be. Moreover, in hundreds 
of instances carriers have sought permanent or temporary authority to 
serve additional intermediate and off-route points, and a number of 
the carriers interviewed reported that their territorial limitations had 
hampered them and had contributed to empty mileage. 


B. RESTRICTIONS UPON CHOICE OF HIGHWAY ROUTES 


The specification of highway routes to be used by regular-route car- 
riers brings about inflexibilities in operation and often necessitates cir- 
cuitous mileage. Wasteful operations occur when roundabout or un- 
improved routes or those through congested areas are specified, or when 
the ‘‘gateway’’ restriction is imposed, that is, when service between 
a newly acquired territory and one already served must be through 
points common to both. 

Some operations over circuitous or unimproved routes are necessary. 
Carriers specializing in less-than-truckload shipments to way points be- 
tween important distribution centers properly select routes on the basis 
of the number and sizes of places which could be served. Such routes, 
even though circuitous in comparison with through routes, are necessary 
to the service. On the other hand, changing conditions, such as the 
growth of through traffic and the shortening of highways, frequently 
render uneconomical some routes which were once considered desirable. 
This is evidenced by the many eases in which carriers have sought direct- 
route authority and by the Commission’s Emergency Order No. M-3, 
which permits any empty truck operated by a common carrier over reg- 
ular routes to be returned by the most direct highway and any loaded 
truck to be returned by the shortest highway when the length of the 
specified route is less than 110 percent of that of the most direct route. 
Under these conditions, the Commission found that— 


the resultant economy in operations from a public point of view 
outweighs any competitive disadvantage which might be suffered 
by those carriers with authority to serve the same points over the 
most direct route.® 





6 Notice of Interstate Commerce Commission, September 24, 1943, mimeo- 
graphed copy, p. | 
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The total waste mileage from operations over specified circuitous 
routes is unknown, but the route-mileage savings specifically sought by 
the alternate-route requests included in all printed-in-full decisions 
through 1942 and all digested decisions for an 18-month period totaled 
5,225 miles.*? This represents a small fraction of the uneconomical route 
mileage normally operated, since the digested decisions in 24 volumes 
of Motor Carrier Cases were not included and many smaller carriers 
may not press their cases for reasons already mentioned. The alternate- 
route cases revealed that considerable traffic necessarily moved circuit- 
ously, and the Office of Defense Transportation emergency ban on mov- 
ing traffic over routes 10 percent longer than the direct routes indicates 
that the waste mileage involved may be significant. 

The Commission’s policy is to authorize the shorter route when to 
do so would not materially increase competition with direct-route car- 
riers. The majority of the short routes granted saved from 1 to 50 miles 
—too little to affect competition by lessening delivery time or by lower- 
ing costs. Where, however, the alternate route requested would suffi- 
ciently reduce the applicant’s cost and improve its service to enable it 
to obtain a larger share of the through traffic, the request, as in the case 
of a new service, is granted only when a public need for the service is 
shown. In such cases opposition from short-route carriers is vigorous 
and the applicant must prove that existing service is inadequate. In 
29 of the 53 cases in which the granting of requests would have ma- 
terially improved the circuitous carrier’s competitive position, the more 
economical alternate routes were denied. The granting of only 19 of 
these routes would have allowed the elimination of 2,166 circuitous- 
route miles. Refusal to grant the requests also prevented speedier serv- 
ice in some instances. 

Though many circuitous routes have developed from the statutory 
policy of awarding carriers the routes operated on and since the ‘‘grand- 
father’’ dates, the Commission’s own ‘‘gateway’’ restriction is respon- 
sible for other cases of circuitous movement of traffic. To prevent a 
carrier which purchases another’s operating rights from acquiring au- 
thority greater than that possessed by both carriers prior to the purchase, 
the Commission has required that service between the old and the newly 
acquired territory shall be through common points (gateways) only. 
An example is the case of a carrier operating between Iowa and New 
York which, by purchase, acquired rights to serve over irregular routes 
between New York City and all points in 13 northern New Jersey coun- 
ties on the one hand and all points in 7 eastern Pennsylvania counties 





7 Seventy alternate-route cases were found in these series in which regular-route 
common carriers requested authority for 130 shorter or improved routes—the mile- 
age to be eliminated was summarized for only 72 of these routes. The digested 
decisions analyzed were those in volumes 12 and 19, which contain approximately 
one-fourth of the nonfinance cases decided between October 1, 1938, and November 
30, 1939, and those issued in mimeographed form between December 1, 1942, and 
March 31, 1943. The Commission permitted the shorter route in 90 of the 130 in- 
stances—the 43 shorter routes granted for which comparative mileage was shown 
eliminated 2,202 circuitous-route miles. 
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on the other. The Pennsylvania territory acquired included the cities 
of Reading, Allentown, Bethlehem, and Easton, but none of these points 
could be served directly. For example, if in serving Bethlehem, Pa,, 
from Des Moines, Iowa, under the ‘‘gateway’’ restriction imposed, this 
earrier’s trucks were to move through Somerville, N. J., the nearest 
common point in both authorizations, it would be necessary to operate 
47 unnecessary miles in each direction, or a total of 94 excess miles on 
each trip to Bethlehem. Commissioner Claude R. Porter has disap- 
proved this policy because it promotes wasteful transportation. Because 
of the urgent war need for conservation, the Commission has denied pro- 
posed purchases in order to avoid having to impose the wasteful ‘‘gate- 
way’’ restriction. This modified policy, however, prevents realization 
of the faster and more economical service sought by purchase of operat- 
ing rights and makes costly interchange necessary. 


IV. Restrictions Upon ReEtTuRN HAvts oF Motor CARRIERS 


It has already been noted that narrow commodity authorizations 
may result in operation of trucks without loads on return hauls. In 
addition, the sample revealed that many carriers lack authority to re- 
turn their trucks loaded with interstate traffic on any of their routes 
(no-return authorizations) and that others may haul traffic for only a 
part of the return haul or with respect to some of their routes only 
(limited-return authorizations). Those with as broad a commodity and 
service opportunity on the return as on the outbound movement are re- 
garded as having full-return authorizations—even these, however, may 
not be adequate for return loads in instances where only one or a few 
commodities have been granted. 


A. EXTENT OF RETURN-HAUL RESTRICTIONS 


The following restrictions upon the right to transport loads for 
compensation on return movements were revealed by the sample: 

1. Slightly more than a third of the intercity truckers had return- 
haul limitations—10 percent had no authority to haul back-loads for 
compensation. When the carriers operating highly specialized equip- 
ment were eliminated, 7 percent of the truckers were found to lack 
return-haul authority. Southern carriers were somewhat more restricted 
in this respect than were those of the other territories. 

2. On 14 percent of their routes, including each set of origin and 
destination points or territories of irregular-route carriers as a route, 
intercity carriers had no authority to haul return loads. Nonspecialized 
equipment carriers had such restrictions on 10 percent of their routes. 
Nearly three-fourths of the routes of all sample carriers were in the 
full-return category. 

3. Class II and Class III carriers possessed full-return authorizations 
on only 73 and 71 percent of their routes, respectively, although class I 
carriers had such comparatively favorable authority on 88 percent of 
their routes. When the specialized equipment carriers were excluded, 
the former two classes completely lacked return-load authority on 11 
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and 12 percent of their routes and the class I carriers, on 4 percent of 
their routes. 

4. Truckers limited to special commodities had full-return oppor- 
tunities in only slightly more than one-half of the cases and, no-return 
authorizations in 16 percent. On the other hand, general commodity 
earriers had the broader opportunity in 82 percent of the cases and 
lacked return authority in only 1 percent. 

5. Regular-route carriers possessed full-return opportunities con- 
siderably more frequently than did irregular-route carriers and had 
return-haul restrictions much less often. On 18 percent of their routes 
irregular-route carriers wholly lacked return authority. Contract car- 
riers, too, were restricted with respect to return hauls considerably more 
frequently than common carriers; 27 percent of the former, and 6 
percent of the latter, entirely lacked return-load rights. 


B. EFFECTS OF RETURN-HAUL LIMITATIONS UPON THE RESTRICTED CARRIERS 


Some restricted carriers lease their trucks to other carriers with 
authority to accept traffic on return movements, and others secure in- 
trastate traffic. These offsets to empty mileage are only partial. Most 
of the carriers interviewed did not practice leasing, and many of those 
which did were dissatisfied with the revenue received, loss of control of 
their trucks, delays, and other difficulties. Only a few reported hauling 
intrastate traffic on empty interstate runs. Most of those restricted 
carriers interviewed which were still operating reported that empty mile- 
age was occasioned by their restrictions. It was estimated on a basis of 
1941 mileage that the sample carriers in that year operated from 3,900,- 
000 to 6,600,000 miles empty because of return-haul restrictions and 
that all intercity carriers operated from 39,000,000 to 66,000,000 miles 
empty for that reason. 

Higher unit costs as a result of empty mileage and unsatisfactory 
revenues from leasing weaken the restricted carrier’s competitive posi- 
tion. Consequently, a number of carriers have retired from business 
entirely or have discontinued the restricted routes. 


V. MiIsceLLANEous SERVICE RESTRICTIONS UPON Motor CARRIERS 


Intercity truckers may also be restricted to (1) operation of desig- 
nated types of vehicles, (2) transportation of authorized commodities 
in specified kinds of containers, (3) acceptance of shipments of stated 
sizes, (4) transportation of for-hire traffic during certain months or 
seasons, (5) rendition of defined types of service, and (6) performance 
of service for specified classes of shippers. Except for specifications 
in every authorization which limit the carrier either to common or con- 
tract service, these miscellaneous restrictions were found less frequently 
than commodity, territorial, and return-haul limitations. The following 
facts were disclosed : 

1. About 7 percent of the common carriers of general commodities 
had one or more of the miscellaneous service restrictions. Size of 
shipment and container restrictions were most common; those requir- 
ing minimum weights between 10,000 and 15,000 pounds and the hauling 
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of petroleum products in containers were the most frequent types, 
respectively. 

2. More than 17 percent of the common and contract carriers 
limited to special commodities had one or more miscellaneous service 
restrictions. This group most often had shipper, container, and ve- 
hicle limitations; service to wholesale, retail, and chain grocery stores, 
requirements for hauling petroleum products in containers, and use of 
tank trucks were the most frequent types, respectively. Carriers with 
shipment restrictions were usually restricted to full truckloads, and 
half of the period restrictions limited contract carriers to ‘‘in season’ 
transportation of the authorized commodities—often agricultural pro- 
duce. 

3. About one-third of the contract carriers of special commodities 
had 1 or more miscellaneous service restrictions, though only one-tenth 
of the common carriers of special commodities were limited in this 
manner. Almost a fifth of the former could serve only specified shipper 
groups—48 of the 53 permits with shipper limitations restricted service 
to ‘‘such merchandise as is dealt in by wholesale, retail, and chain 
grocery and food business houses, and in connection therewith, equip- 
ment, materials, and supplies used in the conduct of such business.”’ 

Miscellaneous restrictions further divide the traffic on each route or 
in each territory among a limited number of carriers. Those restricted 
to petroleum products in containers cannot compete with carriers of 
bulk petroleum in tank trucks, and carriers limited to truckload ship- 
ments cannot compete on less-than-truckload shipments.® 


A. LIMITATIONS UPON SERVICE BY IRREGULAR-ROUTE COMMON CARRIERS 


Although the term ‘‘route,’’ as it is used in certificates and permits, 
refers to highways and although the sample disclosed no specific limi- 
tations upon the frequency of service, the Commission differentiates be- 
tween regular-route and irregular-route services. Though both may 
involve regular operations over the same highway between origin and 
destination points, carriers may not substitute ‘‘regular-route opera- 
tions and services for irregular-route operations and service’’ without 
prior authority. The line between these two types of services is in- 
distinct, but proposals are before the Commission to prohibit the estab- 
lishment by irregular-route carriers of daily service between any two 
authorized points. Adoption of this policy would limit the irregular- 
route common carriers to a ‘‘call and demand”’ service. This would 
block the typically successful carriers’ normal growth from small-scale, 
anywhere-for-hire services to large-scale operations on a daily schedule 
between fixed points. 


B. LIMITATIONS UPON SHIPPERS SERVED BY CONTRACT CARRIERS 


Contract carriers frequently have the ‘‘keystone’’ restriction which 
limits them to contracts with shippers in a specified industry. Numer- 





8 See I[ntermountain-Coast Motor Frt. Tariff Bureau v. Sims, 42 M. C. C. 589, 
595-596 (1943). 
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ous carriers hauling groceries, for example, have been limited to chain 
stores operating retail units—in effect to two or three chain grocers in 
many marketing areas. This type of restriction is vigorously opposed 
by both contract carriers and their shippers, who maintain that it nar- 
rowly limits the former’s opportunity to expand and prevents full de- 
velopment of economical contract carriage. The Commission believes 
the policy is necessary to provide economical and sufficient common- 
earrier service. Its direct effects, however, are to narrow the sphere of 
competition and to leave equipment idle during off-seasons. 


C. RESTRICTIONS UPON AUXILIARY FOR-HIRE OPERATIONS BY PRIVATE 
CARRIERS 


Except in a few cases where the proposed service would not be com- 
petitive with that of established carriers, the Commission’s policy has 
been to disallow requests of private carriers for new authority to haul 
traffic for compensation on return trips. The Commission also regards 
this policy, which has hindered the Office of Defense Transportation’s 
efforts to promote full loads, as necessary to maintenance of a de- 
pendable supply of common-carrier service. 


VI. War Measures To ELIMINATE Waste From REGULATORY 
RESTRICTIONS 


The Government’s war trucking program seeks to conserve gasoline, 
rubber, and motortrucks and to assure full loads and sufficient service 
for all urgent military and war-supporting activities. The Commis- 
sion, in order to enable restricted carriers to serve ‘war needs, has had 
to issue thousands of temporary authorizations; and the Office of De- 
fense Transportation, in its efforts to conserve equipment and to relieve 
traffic congestion by promoting full loads, has encouraged truckers to 
lease their trucks to carriers with excess traffic in cases where the 
truckers’ narrow-commodity, return-haul, or territorial restrictions or 
other conditions have prevented return loads. 


A. EXTENSION OF TEMPORARY OPERATING AUTHORITY AND REMOVAL OF 
RESTRICTIONS 

The Commission’s emergency powers, which expire on December 
31, 1944, unless extended, authorize the Commission to grant temporary 
authorities for more than 180 days and to suspend any or all conditions 
in certificates and permits of motor carriers. Thus, the Commission 
has adequate power to prevent wasteful transportation attributable to 
operating authority resrictions.® 

Analysis of the data on temporary authorities shown in the Com- 
mission’s annual reports as well as of the characteristics of all such 





® The power under sec. 210a (a) to grant temporary authorities beyond 180 days 
“to enable the provision of service for which there is an immediate and urgent need 
to a point or points or within a territory having no carrier service capable of meet- 
ing such need” was necessary to avoid the delays of normal regulatory procedure. 
Sec. 204(f), which authorizes emergency suspension of certificates or permits when 
such a move is “in the public interest,” was “needed because of the existence of cer- 
tain restrictions which, if not suspended, would prevent the flexibility necessary to 
emergency transportation.” 
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authorities issued during May 1943 and those held by the 1,607 sample 
intercity carriers revealed the following facts: 

1. Of the 11,630 applications for temporary authority filed by 
motor carriers from June 29, 1938, to October 31, 1943, 9,183, 79 per- 
cent, were filed during the last 2 years of the period. This fact strik. 
ingly demonstrates that restricted operating authority is not compatible 
with provision of adequate truck service in a period of rapid shifts in 
production and traffic. That regulatory restrictions constitute barriers 
to flexible service may be inferred from the Commission’s action in 
granting 82 percent of the applications acted upon in 1943. 

2. Nearly two-thirds of the 344 temporary authorities issued during 
May 1943 authorized service for 30 days or less; and 37 percent, for 
10 days or less. Only 28 percent authorized service to December 31, 
1944. The short-duration authorizations obviously permit performance 
of a specific noncontinuing service. 

3. Almost all temporary authorities issued during May 1943 granted 
special commodities. The most frequent commodity granted was pe- 
troleum. A large proportion of the authorizations granted war materials 
to a point or points which had assumed importance as a result of the 
war. Many authorizations of other commodities applied only to ship- 
ments on Government bills of lading. 

4. Though only 3 percent of the 1,607 sample intercity carriers had 
temporary authority of a longer duration than 30 days, 30 percent of 
the class I carriers in the sample had such authority. Less than 5 per- 
cent of the carriers in class II and only one-half of 1 percent of the 
heavily restricted class III carriers had such authority. Class I ear- 
riers, most of which have general commodity authority, were more often 
granted point extensions, and the smaller carriers were more frequently 
granted additional special commodities. 

5. The Commission tends to favor granting temporary authority on 
the ground that the ‘‘urgent need’’ shown does not prove that the future 
public convenience and necessity will require the service. Apparently, 
the Commission does not expect that war levels and types of traffic will 
continue in the post-war period, and, therefore, it prevents carriers 
granted temporary authorities from cutting in on the traffic enjoyed by 
carriers with operating authority before the war. 

6. The Commission has used its emergency power to approve tem- 
porary cessation of trucking operations rather than to suspend regu- 
latory restrictions upon carriers continuing to operate; over 700 such 
authorizations were granted from March 1942 through October 1943. 
Other than the authorizing of a short route through Canada between 
Buffalo and Detroit, the only use made of this power to obtain more 
economical operations has been the granting of permission to regular- 
route common carriers to use direct instead of circuitous specified 
routes (1) in the movement of empty trucks and (2) in the movement 
of loaded trucks when the specified route is less than 10 percent longer 
than the shortest available route. 

Accordingly, though the Commission has permitted many carriers 
to meet emergency service needs, a reasonable conclusion is that it has 
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not made extensive use of its war powers to remove restrictions which 
necessitate empty mileage and idle equipment. In making provision 
for necessary service adjustments, its policy has been to preserve pre- 
war regulatory arrangements. In August 1943 the Commission denied a 
petition to investigate the effects of commodity restrictions upon the 
war effort.’ 


B. LEASING OF EMPTY VEHICLES TO AVOID WASTEFUL EFFECT OF 
RESTRICTIONS 


Under the Commission’s normal leasing regulations, a restricted 
carrier may lease its empty truck on return movements to another 
carrier by surrendering exclusive direction and control of the truck 
to the lessee and by transferring its driver to the latter’s pay roll for 
the duration of the lease. Under these conditions the lessee’s traffic 
ean be loaded on the lessor’s truck to avoid empty movement, but 
since empty space in a partially loaded truck cannot be leased, such 
leasing affords no solution to the problem of partially empty move- 
ment. The transfer-of-driver requirement was dropped by the Office 
of Defense Transportation to overcome accounting and administrative 
difficulties as well as to satisfy union objections. This agency has 
also attempted to bring together carriers with empty trucks on re- 
turn movements and those with excess traffic by issuing a series of 
emergency orders requiring exercise of ‘‘due diligence’’ in maintain- 
ing full loads and the registration of excess traffic and wholly or par- 
tially empty trucks at clearing offices. While diversion of excess 
traffic is encouraged among common carriers with parallel authority, 
regulatory restrictions stand in the way of diversion of traffic to con- 
tract and private carriers and to many limited common carriers with 
partially loaded trucks.™ 

Efforts to ascertain the extent to which leasing has avoided empty 
mileage occasioned by operating authority restrictions, developed the 
following facts: 

1. Nearly 11 million empty-vehicle-miles were avoided by all classes 
of carriers, including private carriers, by trip leases effected through 
Joint Information Offices in 1943. Approximately 350,000 tons of 


10 Petition of July 8, 1943, filed by C. E. Bell, E. B. Ussery, and C. V. Guthrie. 
This petition sought a general investigation of commodity restrictions in certificates 
and compliance orders granted to common carriers. It was denied without a hearing 
on August 4, 1°43, after opposition had been voiced by the American Trucking As- 
sociations, Inc., eastern rail carriers, and about 40 individual common carriers by 
motor vehicle. 

11 The industry-operated Joint Information Offices have recently been abandoned 
as unworkable. The Office of Defense Transportation’s district offices now handle 
registration and are authorized to direct common carriers to haul specific traffic in 
registered empty or partially laden trucks and to direct any type of carrier to lease 
empty trucks to common or contract carriers. Common carriers, however, may not 
be directed to haul unauthorized traffic, and, therefore, the new arrangements still 
do not facilitate traffic diversion to limited carriers with partially laden trucks. 
No provision is made for leasing empty space in trucks; contract and private car- 
riers may freely operate partially loaded trucks. 














I. C. C. PRACTITIONERS’ JOURNAL 





———— 


traffic were moved in 35,000 leased trucks. However, nearly a million 
tons of traffic and 400,000 empty vehicles were registered at these clear. 
ing offices. Since a large majority of the empty trucks were private and 
many restricted for-hire carriers had partial loads, it is extremely 
doubtful that this clearing system has eliminated the greater part of 
the waste mileage normally occasioned by certificate and permit re. 
strictions. It is significant that the total empty mileage avoided by all 
classes of carriers is less than one-third of the minimum empty miles 
estimated in this study to have resulted from return-haul restrictions 
alone. 

2. Official road checks made between December 1, 1942, and May 
15, 1943, revealed that contract and private carriers frequently oper. 
ated with partial loads and that many carriers of all classes were not 
leasing their vehicles when empty. The majority explained that vio- 
lation of the Office of Defense Transportation’s emergency orders re- 
quiring full loads, when practicable, reflected ignorance of the exist- 
ence of the clearing offices, and many private carriers reported that in 
view of the Commission’s policies they were unaware that they could 
lawfully haul traffic for compensation in this way. A considerable pro- 
portion replied that leasing arrangements were unsatisfactory—the 
chief complaints were that revenues were too low to justify the added 
driver expense entailed by waiting for loads and the lessened use of 
equipment resulting from slower turn-arounds. Moreover, carriers 
tended to hold excess traffic until their own facilities could be used 
and to load the leased vehicles with the least profitable types of traffic, 
These complaints were confirmed by field interviews conducted by the 
Board and have been frequently recognized in trade journals. The 
circumvention of leasing which resulted contributed to the closing of the 
Joint Information Offices and the substitution of registration facilities 
at the O. D. T. field offices. 

It seems probable that neither the limited relaxation of regulatory 
restrictions by the Commission nor the leasing program of the Office of 
Defense Transportation has eliminated the greater part of the waste 
mileage occasioned by certificate and permit restrictions. 


VII. L&@IsLATIVE AND ADMINISTRATIVE PoLicy wiItTH RESPECT TO 
Moror-CarriErR RESTRICTIONS 


Though the Commission has cited the certificate and permit provis- 
ions of part II of the Interstate Commerce Act as authority for the 
restrictions summarized in preceding sections, its own interpretations 


of these provisions and of the statute as a whole have significantly in- 
fluenced the result. 


A. STATUTORY REQUIREMENTS AS TO OPERATING AUTHORITY 


It was the general intent of the Congress that motor carriers operat- 
ing when regulation was enacted in 1935 should be permitted to con- 
tinue their interstate operations as they were then conducted without 
having to show that the services were required to satisfy public needs 
or were consistent with the public interest. Thus, the ‘‘grandfather”’ 
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elauses directed the Commission to grant certificates and permits to 
all common and contract carriers ‘‘in bona fide operation’’ on and since 
June 1, and July 1, 1935, respectively, without further proceedings. 
On the other hand, persons seeking to establish a new common-carrier 
service and existing common carriers seeking to expand their operations 
must prove that the present or future public convenience and necessity 
require the proposed service. The act also makes it essential for the 
applicant to prove that a proposed new or expanded contract’ service 
will be consistent with the public interest. Under these tests the Com- 
mission was obviously given wide discretion to grant or deny all or any 
part of new service applications, but its power to restrict existing bona 
fide operations was strictly limited. Certificates were to specify ‘‘the 
service to be rendered’’ and the routes, territories, and the terminal, in- 
termediate, and off-route points to be served, and permits were to specify 
‘the business of the contract carrier * * * and the scope thereof.’’ 


B. ADMINISTRATIVE INTERPRETATION AS A SOURCE OF RESTRICTIONS 


The fact that nearly four-fifths of the sample intercity carriers had 
received their rights through ‘‘grandfather’’ applications indicates that 
most regulatory restrictions have resulted from the Commission’s in- 
terpretations of ‘‘bona fide operation’’ before and after the ‘‘grand- 
father’’ dates. 

In ‘‘grandfather’’ cases the Commission customarily requires proof, 


beyond facts stated in the carrier’s application and usually in the form 
of documentary evidence or corroborative testimony by shippers, that 
the operation sought to be continued has been actual, continuous, and 
substantial. Continuous operation must be proved in connection with 
each commodity (except when applicants qualify for general commodi- 
ties), point, or type of service from June or July 1, 1935, until the 
decision is reached—sometimes years later. These tests have frequently 
resulted in insufficient authority to cover past operations (1) where a 
break in service had occurred; (2) where service has been conducted 
prior to the ‘‘grandfather’’ date but not after it; (3) where service 
had been started after the ‘‘grandfather’’ date; (4) where carriers had 
not kept sufficient records to prove certain operations; (5) where trans- 
portation had not been regular or in volume; and (6) where a shift in 
traffic had occurred before the case could be decided. Small carriers 
conducting operations in whatever traffic could be obtained on call 
and demand over wide territories suffered most under these require- 
ments. Some carriers of commodities such as household goods, oil drill- 
ing equipment and supplies, and mining equipment were given liberal 
territorial authority in recognition of the shifting origins and destina- 
tions of their shipments. 

The Commission has not widely used its broad power to grant 
additional authority to remove the burdensome or wasteful restrictions 
resulting from its ‘‘grandfather’’ tests. It will grant service exten- 
sions or new services only when the applicant can prove that existing 
motor-freight service is inadequate. But unless the proposed service 
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is unusual or involves traffic or points which existing motor carriers 
do not serve, such carriers and the railroads generally register opposi- 
tion and maintain that they can adequately and efficiently handle the 
traffic. The Commission’s policy that existing motor carriers ‘‘should 
normally be accorded the right to transport all traffic which they can 
handle adequately, efficiently, and economically in the territories served 
by them’’ makes it difficult to overcome this opposition. Although the 
principle may have merit, two facts respecting its application should 


be noted. No cases could be found in which the decisions showed that y 


existing carriers were handling the traffic more efficiently than the 
carriers or persons seeking authority for new services could handle it, 
but it was found that a great many proposals were rejected because the 
applicants had not shown the existing services to be inadequate. Fur- 
thermore, in judging the adequacy of service, the Commission gives no 
consideration to lower rates. 

Though the ‘‘grandfather’’ clauses, however interpreted, would 
contribute many restrictions since they perpetuate past operations only, 
the Commission’s strict tests of ‘‘bona fide operation,’’ which resulted 
in the particular restricted conditions described, probably reflect a 
belief that too much rather than too little competition exists in the motor 
field. This attitude is apparent in the Commission’s restrictive regu- 
lation of irregular-route common carriers, even in ‘‘grandfather’’ cases, 
but its theory that irregular-route common carriers should be subordin- 
ated to regular-route common carriers was rejected in a 7-2 decision by 
the Supreme Court.’* The Commission has not presented an economic 
reasoning for its restrictive policies save for general explanations that 
strong regular-route common carriers are essential and must be pro- 
tected from competition from contract and irregular-route common 
carriers and for general findings that, in a physical sense, existing serv- 
ice is adequate or not shown to be inadequate. 


VIIL. Crertiricate- AND PeErmMitT-REsTRICTION PoLicy WitH REeEsPECT 
TO WATER CARRIERS 


Under certificate and permit provisions very similar to those ap- 
plying to motor carriers, since 1940 the Commission has applied a 
more liberal policy in the granting of operating authority to domestic 
water carriers. Much greater weight has been given to the need for 
a practical operating opportunity. 


A. POLICIES IN GRANTING PORTS AND TRADE ROUTES 


In numerous ‘‘grandfather’’ cases the Commission has held that a 
water carrier which proves that it has held itself out as fit, willing, and 
able to perform the service is entitled to a certificate or permit to serve 
the particular ports or range of ports applied for. Evidence of actual 
operation as a water carrier on the route or routes requested is neces- 
sary. As ‘‘bona fide operation’’ has been interpreted in these cases, 
however, a water carrier, unlike a motor carrier, need not have served 





12 U.S. v. Carolina Carriers Corp., 315 U. S. 475 (1942). 
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a particular port or all ports on a trade route continuously or frequently. 
The Commission looks to the transportation service as a whole and the 
evidence of holding out to serve, such as advertising, solicitation, and 
rate offers in published tariffs. 

As a result of these standards, water carriers have customarily been 
given authority to serve all ports on their routes whether or not they 
have previously served each one during the ‘‘grandfather’’ period. 
Unavoidable delays by the Commission in deciding applications, in con- 
junction with changes in service and operations since the ‘‘grandfather”’ 
date, have not had the effect of curtailing the territorial authority ap- 
plied for. The Commission has thus made provision for flexibility of 
operations as between all ports on the water routes authorized. 


B. POLICIES IN SPECIFYING COMMODITIES, EQUIPMENT, AND SIZE OF 
SHIPMENTS 


It was found that three-fourths of all authorizations issued to water 
earriers through May 31, 1943, granted general commodities without 
any exceptions; 90 percent of the common carriers and 21 percent of 
the contract carriers received such broad authority. This contrasts 
sharply with the restricted commodity authority of intercity motor 
carriers. 

The higher proportion of general commodity carriers in the water 
field is partly accounted for by the fact that the bulk water carriers 
of coal, petroleum, iron ore, and grain are exempt from regulation. 
But this situation also represents the application of tests for determin- 
ing the scope of ‘‘grandfather’’ operations more liberal than those ap- 
plied in motor-carrier regulation. Much more weight has been given to 
the service which the carrier is willing to render and to the need for 
sufficient authority for an economical and profitable operation. Since 
proof of actual movement of specific commodities need not be shown, 
some common carriers which had not previously transported a wide list 
have been granted general commodities. The Commission, however, 
holds water carriers to the types of equipment which they have been 
operating, that is, to the use of self-propelled vessels, non-self-propelled 
vessels, towing vessels, or sailing ships, or a combination of these types. 
That policy has been justified as a means of assuring the continuance 
of each type of service and the maintenance of the ‘‘competitive bal- 
ance’’ of types of carriers on a route. On the other hand, the Commis- 
sion has rejected specification of minimum shipments and particular 
types of service. 


IX. ANALYSIS AND CONCLUSIONS WITH RESPECT TO FUTURE 
Pusuic Pouicy 


The effects of operating-authority restrictions upon the restricted 
carriers have been emphasized up to this point. Whether the losses 
of efficiency borne by individual carriers are offset, or more than offset, 
by gains in the effectiveness of other parts of the transportation system 
must also be considered. 
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A. PUBLIC POLICY IN THE WAR EMERGENCY 


Regulatory conditions which prevent truckers from providing as 
much transportation as their truck and other facilities are capable of, 
or which require unnecessary empty mileage or idle-truck time, are in 
conflict with the war effort. 

It is difficult to comprehend how the restrictions shown above can 
contribute to maximum service in a period of transport shortages and 
rapid industrial change. Whatever the merits of the argument that 
such restrictions normally forestall excess transportation capacity, 
they have now vanished with the placing of war restrictions upon the 
manufacture of trucks. Furthermore, the fact that thousands of tem- 
porary authorizations have been necessary to provide service to new 
points or with respect to war commodities indicates that commodity 
and point restrictions constitute barriers to service adjustments which 
can be overcome only by much administrative effort. Of greater sig- 
nificance are the wholly or partially empty movement on return hauls 
and the idle-truck time caused by these and other types of restrictions— 
effects which neither contribute to the relief of traffic congestion nor to 
the conservation of scarce facilities. 

When carriers with adequate authority are operating with capacity 
loads and with high-use factors, failure to utilize fully the many trucks 
operated by restricted carriers cannot be offset by more effective use 
of those operated by the more fortunate carriers. The general com- 
modity carriers over regular routes, the least restricted group, are the 
earriers that most frequently have insufficient vehicles with which to 
haul all of the traffic available during the war period. Obviously, there- 
fore, they are not in a favorable position to improve their load or use 
factors by absorbing war traffic which the restricted carriers are not per- 
mitted to haul. On the other hand, if the latter were free to accept 
other commodities, they could absorb such excess traffic with their empty 
or partially laden trucks and thus relieve traffic congestion. 

It may be concluded that by not suspending for the duration the 
operating authority restrictions which necessitate wasteful operations 
and which prevent rendition of maximum service by for-hire and 
private truckers, the Government has overlooked a ready means of in- 
creasing the volume of traffic which can be carried by the existing pool 
of trucks and of conserving equipment, strategic materials, and man- 
power. 


B. PUBLIC POLICY IN THE POST-WAR PERIOD 


Under normal conditions there is the possibility that regulatory 
restrictions, by requiring the use of less equipment, manpower, and 
other resources, might reduce the aggregate costs to motor carriers of 
providing a given quantity of transportation. An alternative possibility 
is that aggregate costs may remain the same or be increased while service 
is improved. 

In justifying motor-carrier regulation, the Federal Coordinator of 
Transportation frankly recognized that the flexibility of truck opera- 
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tions would be lessened; that many small operators would not be able 
to meet regulatory requirements; that private carriers would be pre- 
vented from hauling for-hire traffic on return hauls; and that higher 
rates would result from lessened competition and minimum rate con- 
trol. These disadvantages, it was thought, were more than compen- 
sated for, however, by gains from larger and more profitable common 
carriers, a more orderly conduct of the trucking business, stable and 
known rates, and greater coordination of rail, water, and motor serv- 
ices. Lower aggregate costs and rates were not given the emphasis 
that expected service gains, particularly to small shippers, received.’® 

It has already been noted that the certificate and permit decisions 
do not explain how over-all economy is advanced by the restricted op- 
erating conditions under which a majority of the intercity truckers 
must render service. Some situations may exist in which protected 
carriers realize lower costs from improved load and use factors or from 
large-scale purchases of materials. A net improvement in load factors 
would most likely be realized in periods of general depression when traf- 
fic is light. It would seem, however, that except for short periods 
truckers would soon adjust the number of trucks on hand to the level 
of traffic available. 

On the whole, there seem more reasons to believe that aggregate 
costs are increased by restrictive control of the present character. 
First, before any net economy can be achieved, the wasteful operations 
of restricted carriers will have to be offset by cost reductions on the 
part of unrestricted carriers. Although no estimate was made of the 
aggregate empty mileage and idle truck time resulting from regulatory 
restrictions, the data in the detailed study show that there are numer- 
ous situations in which wasteful operations would normally occur as a 
result of commodity, return-haul, and territorial restrictions and that 
leasing and other measures are inadequate to avoid their occurrence. 
Second, though each of the limited number of carriers allowed to com- 
pete on the basis of adequate authority will have more traffic, this result 
does not necessarily imply that in the aggregate fewer trucks will be 
used. Where the restricted carriers continue to operate the same num- 
ber of trucks in order to render essential service in some traffic or for 
certain shippers, the total number of trucks employed will be un- 
changed or greater. When restricted carriers do not withdraw a suffi- 
cient number of trucks to offset those added by the unrestricted car- 
riers to which some traffic has been diverted, more trucks will be 
operated by the industry as a whole. Third, when traffic is expanding, it 
would seem economical to allow restricted carriers to absorb the new 
traffic to the extent feasible, since many of their trucks are operated 
empty or partially laden and division of the increment among carriers 
with adequate authority would probably make it necessary for some 
of them to acquire additional equipment. Fourth, although some econ- 
omies arise from large-scale operations, the trucking industry does not 
appear to be one in which unit costs necessarily decrease with increas- 
ing volume. 





bos  —_a of Transportation Agencies (S. Doc. 152, 73d Cong., 2d Sess. (1934), 
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The diversion of some traffic from trucks to the railroads undoubt- 
edly takes place as a result of regulatory restrictions. The existence of 
the basic rail facility does not necessarily imply that this diversion is 
economical, for truck service is often of greater value to shippers and 
may involve lower operating costs. As a method for establishing the 
relative economy of carriers, shipper preference based upon valuations 
of alternative services at rates reflecting costs is superior to determina- 
tion of the scope of operating authority in adversary proceedings in 
which little attention is given to relative costs and rates. 

It will thus be seen that the case for achievement of greater over- 
all economy through the policy of restricted motor-freight operations is 
not impressive. Wasteful operations by the burdensomely restricted 
earriers—a large and important segment of the intercity group—are 
probably of large magnitude. It is doubtful that these inefficiencies are 
either avoided by leasing or completely offset by the increased efficiency 
of carriers with adequate authority. Consideration should be given, 
however, to the possibility that restricted operations might bring about 
improvements in motor-freight service of sufficient value to shippers to 
compensate for the wasteful operations of particular carriers and the 
lessened efficiency of the trucking industry as a whole. 

Upon reflection, it seems as unlikely that the services rendered by 
restricted carriers would be improved by regulatory restrictions as 
it does that their costs would be lowered. The less profitable operations 
of such carriers hardly stimulate investment or high-quality main- 
tenance. Flexibility of service is sacrificed, since one-line service can- 
not be rendered beyond territorial confines marked out in certificates 
and permits, new commodities cannot be added, and new industries 
cannot be served without securing prior authority from the Commis- 
sion through a time-consuming procedure. Even common carriers can- 
not serve all available customers or all communities through which their 
trucks pass. Operation over circuitous specified routes or through gate- 
ways slows delivery time. Moreover, there are few operational factors 
that might lead to improved service by large carriers, since stand- 
ardized carrying and power equipment is used and comparable traffic 
and road conditions are confronted. On the other hand, in times of 
equipment scarcity and increasing costs restricted carriers may be pre- 
vented by their certificate and permit restrictions from shifting to the 
most profitable traffic and routes. Carriers having adequate authority 
may improve the reliability of their service as a result of greater profit- 
ability, although their incentive to do so will slacken in time because 
of lessened competition. Shippers may gain somewhat from the con- 
venience of dealing with fewer and more responsible firms, and certain 
users may also receive some benefits from more frequent service be- 
cause of the greater number of large carriers. 

In conclusion, whatever may be the public advantages of controlled 
entry in the intercity motor-carrier field, many of the limitations that 
have been placed upon particular carriers seem unnecessarily and 
wastefully restrictive. Frequently, the burdensomely restricted car- 
riers have not been given sufficient scope for working out a practical and 
efficient operation. The Commission has not made clear how the public 
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derives benefits from highly restricted operations, although the gains to 
the protected classes of carriers are evident and the Commission has 
largely justified the policy in terms of benefits to the industry. The 
level of trucking costs is apt to be higher than necessary because of 
waste mileage, idle equipment, and the substitution of service for rate 
competition. This condition will necessitate higher rates, as the services 
of the heavily restricted carriers as a whole are essential and consti- 
tute a large proportion of the total intercity motor-freight transper- 
tation available. Furthermore, the division of the highways among 
limited firms tends to lessen competition in the trucking field. This 
condition is one that should be implemented only where the economy and 
service gains to the public are definite and substantial. If competition is 
to be controlled to eliminate wasteful duplication, other wastes—with 
more definite outlines—should not be substituted. And, if the number 
of firms is to be restricted, those allowed to continue in the field, or to 
enter it, should be given practical fields in which to operate. 


C. CONCLUSIONS AS TO PUBLIC ACTION 


If full and efficient use of the Nation’s pool of intercity trucks in 
interstate commerce is to be achieved during the war, action to suspend 
burdensome and wasteful operating-authority restrictions is necessary. 
Not all restrictions in certificates and permits have a wasteful effect, but 
they all may become barriers to quick and efficient adjustments in 
service. To enable restricted carriers to serve the rapidly changing war 
industrial needs, much administrative effort and manpower have been 
required. It has even been necessary to grant numerous temporary au- 
thorities to carriers having authority sufficient for servicing all normal 
needs. An elaborate Nation-wide organization has been established by 
the Office of Defense Transportation to encourage trip leasing to avoid 
empty mileage, but, although helpful, this costly effort has not proved 
an adequate solution. Since the need for results is urgent and the 
granting of additional authority on an individual basis in adversary 
proceedings would require much time and effort, blanket suspensions 
of wasteful types of certificate and permit restrictions should be ef- 
fectuated. 

The types of restrictions which should be suspended for the dur- 
ation of the war include the following: 

1. All commodity restrictions except those which reflect the fact 
that the carrier cannot practically use its specialized vehicles to haul 
commodities other than those authorized ; 

2. All route restrictions which require unnecessary circuitous move- 
ment over specified routes or through gateway points; 

3. All territorial restrictions which prevent carriers from serving 
all points within their authorized territories or points through which 
their vehicles pass while rendering service in such territories; and 

4. All return-haul restrictions which prevent carriers from ren- 
dering service between points in both directions. 

The recommended blanket suspension of wasteful and service-hin- 
dering types of restrictions for the duration of the war, of course, would 
not solve the post-war problem. The many burdensomely restricted 
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operating situations in the trucking industry which have been described 
occur too frequently and involve too much equipment and traffic to be 
disregarded as mere incidents of the process of subjecting a new car- 
rier agency to public regulation. A policy should not be adopted of 
suppressing carriers which have established a place for themselves un- 
der conditions of vigorous competition unless it can be shown by clear- 
cut and adequate evidence that the policy promotes lower transportation 
costs in the aggregate and fuller utilization of truck equipment and 
facilities. The restrictions shown in this study have not been justified 
in that way, however, and the analysis, although necessarily based upon 
incomplete data, indicates that it is doubtful these conditions could be 
supported as in the public interest. 

Relaxation of the motor-carrier certificate and permit restrictions 
which add to the cost of transportation service to the public is the di- 
rection public policy should take after the war. In the field of water 
transportation, the problem of wasteful operations that are caused by 
regulatory restrictions has not yet become aggregated, since comparative- 
ly liberal authority has been granted ‘‘grandfather’’ carriers in that 
field and many facilities have been shifted to war-important water 
routes. To the extent that water carriers have operating characteristics 
similar to those of motor carriers, any clarification or modifications of 
legislative standards found necessary for the latter might well be applied 
to the former. 

It would be preferable for the Commission to correct the unsatis- 
factory operating-authority conditions by administrative action. The 
Commission, however, has acted in accordance with policy directives 
and provisions of the statute as it interprets them and presumably 
would be unwilling, without legislative changes, to undo its own work. 
It may be noted that since March 1942 the Commission has had ade- 
quate power under the Second War Powers Act, 1942, to suspend any 
or all certificates and permits issued to motor carriers. Even so, the 
case procedure under which the Commission usually operates inevitab- 
ly consumes much time and effort. Correction of the numerous situa- 
tions of inadequate operating authority on such a piecemeal basis would 
require the Commission to rehandle thousands of applications, and the 
process might necessitate several years. Then, too, the Commission 
would also be confronted with the opposition of the carriers now having 
adequate authority—those that are largest and strongest. Moreover, the 
‘‘erandfather’’ clauses and other certificate and permit provisions indi- 
cate policy broadly and are indefinite in some vital respects, and the 
Commission may lack statutory power to effect the degree of liberaliza- 
tion in permanent operating authority which would be desirable. For 
these reasons sufficient and expeditious liberalization of motor-carrier 
operating authority would seem unlikely without further legislation. 

Thus, the remedy appears to call for clarification and relaxation of 
the legislative standards expressed in the certificate and permit pro- 
visions of part II of the Interstate Commerce Act. To obtain the de- 
sirable permanent liberalization of regulatory restrictions: 

1. Special commodity restrictions should be limited to carriers 
whose service is of such specialized nature as to be unsuited to the 
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transportation of general commodities, but such restrictions should 
not prevent the carrier from using its equipment for transportation of 
such commodities as are necessary to provide adequate and economical 
loads, out-bound and in-bound; 

2. Route restrictions which require unnecessary circuitous move- 
ment over specified highways or through gateway points or unnecessary 
movement through congested areas should be eliminated from all cer- 
tificates and permits; 

3. Authorizations which prevent common and contract carriers 
from rendering service to and from all points within their authorized 
territories and points through which their vehicles pass in serving pres- 
ently authorized territories should be abolished; and 

4. Restrictions upon the type of service rendered should be limited 
to those necessary to confine carriers to common or contract carriage, 
except where rendition of both types is consistent with the public inter- 
est. 

These proposals recognize that restrictions upon territory and legal 
class of service are necessary to controlled entry and that some further 
restrictions may be consistent with practical and economical operations 
in special cases. Though it is admittedly difficult to draw the line 
between territorial and other types of restrictions and although a few 
inequitable situations which will necessitate individual adjustment may 
arise, restriction of carrier operations necessarily requires that a line 
be drawn somewhere. The merit of the proposals is that they seek a 
policy which will allow the for-hire truck to be operated economically 
and flexibly within practical territories. 


Rosert E. Wess, Chairman. 
C. E. Cups. 
Washington, D. C., June 2, 1944. 


APPENDIX 
EXPLANATION OF METHODS USED 


Detailed explanations of the sampling procedure and other methods 
employed in the development of this study are given in the compre- 
hensive report. Only a condensed version is possible here. 

To obtain the data on operating-authority restrictions upon motor 
carriers, a stratified random sample was used. A study of all authori- 
— granted to water carriers to the end of May 1943, however, was 
easible. 

Only those motor carriers of property which were predominantly 
intercity were studied, since local carriers have comparatively few 
restrictions and their operations are of a different character. The inter- 
city carriers that operated other businesses but did not segregate reve- 
nues and expenses in their reports to the Commission were excluded 
with the local carriers. The sample was drawn from carriers filing re- 
ports covering 1941 operations. Not all of the class II and class III 
carriers reported, but a sufficient number were drawn to represent pro- 
portionately both reporting and nonreporting groups. 
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It was assumed that the nonreporting class II and class III carriers 
would be distributed by region and by commodity, legal and power. 
unit classes within the intercity industry as were the reporting carriers 
in the same revenue groups. The number of nonreporting carriers in 
class II or class III (revenue class not known) were assumed to be the 
difference between the total] on the Commission’s mailing list as of the 
end of 1941 and the number which reported. The nonreporting class 
II carriers were estimated on the assumption that the same proportion 
which failed to report in 1940, according to one of the Commission’s 
estimates, also did not report in 1941. The remainder of the total non- 
reporting carriers were assigned to class III. After distributing the 
nonreporting carriers in each revenue class in the manner indicated, the 
total number of class II and class III carriers in each region and in each 
power-unit, legal and commodity class were then found, and a 10-per- 
cent sample of that total was drawn at random from the reporting car- 
riers in each group. Since all class I carriers reported, their distribu- 
tion by region and subrevenue, route and legal classes was easily found, 
and a similar proportion of the carriers in each group was selected at 
random. The docket numbers of sample carriers were then secured and 
from the official case dockets in the public file at the Commission, the 
restrictions found in certificates, permits, and final compliance orders 
were transcribed upon schedules prepared for this purpose. This op- 
eration was performed during October and November 1942, and the 
operating-authority data subsequently assembled in statistical form 
reflect the restricted conditions during this period. Except for tem- 
porary authorities, however, and a relatively few modifications of per- 
manent authority, the picture obtained accurately portrays the situation 
today. 

Only one step was necessary to secure the data assembled with re- 
spect to water-carrier restrictions. The Commission’s Bureau of Wa- 
ter Carriers supplied copies of all the relatively few decisions and or- 
ders relating to application cases which had been decided through 
May 1943. The operating-authority data were then transcribed from 
the ultimate findings in these decisions. 

Several procedures were used to obtain information relating to the 
economic effects of operating-authority restrictions. A considerable 
number of transcripts and other documents in the dockets of restricted 
carriers were examined, and several random samples of decisions on 
applications, including those not reported in full in Motor Carrier 
Cases, were taken. In addition, many other decisions cited in the 
Commission’s Index Digest were studied for economic effects while 
tracing out the Commission’s policy. These procedures were augmented 
by field interviews with motor carriers having various types of operat- 
ing authorizations. A minimum of 12 such carriers in each of the 12 
Federal Reserve cities, selected from the sample wherever possible, were 
interviewed for the Board by regional business consultants of the De- 
partment of Commerce during April 1943. The files of the Office of 
Defense Transportation’s Joint Information Office Unit were also 
searched for information relating to the amount and reasons for empty 
mileage and the success of the leasing program. 





Joe Eastman—Public Servant* 


The human qualities he brought in wartime to his incessant ren- 
dezvous with whatever moves land or water, pipeline 
or plane, in our arsenal of democracy. 


By Joun DANIELS 


When Joseph Bartlett Eastman died on March 15 at the nation’s 
capital he was widely cited as epitomizing American public service 
at its best. His quarter century as a member of the Interstate Com- 
merce Commission had been crowned by his remarkable achievements 
as organizer and director of the Office of Defense Transportation. Back 
of the public official, with character and qualities which account for 
the excellence of his stewardship of the commonweal, was the Joe East- 
man I had known well for forty years as a very human, generous, and 
lovable individual. 

We met in the autumn of 1904 in Boston at the men’s residence of 
South End House, one of the oldest and best known American settle- 
ments. We held parallel appointments there, he the Amherst Fellow- 
ship and I the Harvard. We roomed together and hit it off firstrate. 
Under the terms of our fellowships we were expected to do graduate 
work, share in day-to-day neighborhood activities, and undertake some 
relevant social study. Joe’s graduate work consisted of law courses 
taken at Boston University by way of general grounding. His study 
was a matter of common sense observation of city and state affairs— 
for from the start he had, been drawn toward the field of public service. 
My surmise is that his own innate humanity accounted for his distinctive 
approach later on to complex and intricate problems that ‘‘bristle with 
mileage and freight rates.’’ But certainly his native vision must have 
broadened through living at the settlement in association with Robert 
A. Woods, founder and head of South End House, a man of rare insight 
and endless patience and perseverance with people. 

Joe was a questioner in everything, including religion—although 
his father was a Presbyterian minister. Along with an inquiring mind 
went intellectual honesty, freedom from prejudice, and a sturdy in- 


* Reproduced by permission from the May, 1944 issue of Survey Graphic—A 
token of friendship which goes back for four decades to when, on their holidays, 
two Fellows at South End House, Boston, recaptured, afoot and by canoe, the 
earliest scheme of transportation in the Americas. Mr. Daniels was for fourteen 
years national secretary of the English-Speaking Union of the United States; but 
is best known, perhaps, to our readers for the volumes in which he crystallized his 
field studies: “In Freedom’s Birthplace” (a study of the Negro, 1914); “America 
via the Neighborhood” (Carnegie Corporation Americanization Series, 1920); and 

peration: An American Way” (1938).—Note: Biographies sometimes concern a 
man’s work, such as “The Life Work of Edward A. Moseley” by James Morgan. 
They sometimes cover his entire life, such as “Abraham Lincoln, The Boy and the 
Man” also by James Morgan. What we have heretofore published in the JourNAL 
relating to Mr. Eastman has in most part referred to his official service as an ad- 
ministrator. This article presents some interesting personal sidelights—W. H. W. 
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sistence on doing his own thinking, reaching his own conclusions. He 
looked at things in a broad impersonal way, was positive and forthright 
—so much so that his frankness sometimes seemed brutal, his independ- 
ence close to wilfulness. But he was always willing to be paid back in 
his own candid coin. I remember hearing him say plenty of plain blunt 
things yet never saw him lose his temper. Equanimity was one of his 
assets throughout his whole career. 

My comments might give the impression that Joe was cold or over- 
bearing. On the contrary he was warm, genial, outflowing, with no 
desire to dominate or even to lead, unless he could reasoningly convince, 
He liked good fellowship, would play the piano while the rest of us 
gathered round and sang; could lick most of us at cowboy pool, and en- 
joyed regaling the inner man. He was a moderate swimmer, played 
hard-driving tennis, and both of us had a hankering for the open road. 


On the Open Road 


We took walking trips on our vacations in 1906, 1907, and 1915, 
covering some 750 miles all told and averaging fifteen to twenty miles 
aday. We traveled light, taking only such things as we could stuff into 
the capacious pockets of our canvas coats. The nights we spent catch- 
as-catch-can in farmhouses, barns, or inns, and occasionally out of 
doors. Usually we were welcomed by country folks, had plenty to eat, 
and were charged so little that we should have been ashamed—but 
were not. Here’s a typical entry from my diary: 

‘* After bathing in a brook and taking a good scrub, we went grub- 
hunting. Found a neat-looking farmhouse about a mile up the road. ... 
The kindly housewife consented to get us something, and soon we sat 
down to a bounteous repast of bread and milk, apple sauce, mince pie 
and cake. ... We well nigh burst.”’ 

At one house some very hot cake, rich yellow and browned on top, 
was served at breakfast. Joe was getting away with a lot of it, well but- 
tered. ‘‘This is certainly fine cornbread.’’ he remarked. His hearty 
appreciation had betrayed him, upsetting the elderly housekeeper who 
had served us. It was really sweet cake. 

Before a hike was through, we looked tattered and unkempt enough, 
though we patched ourselves up with adhesive tape. Once we strode 
into a tidy white inn at eventide. As Joe went up to the desk, an im- 
maculate old gentleman standing there drew back. Rough walking has 
its penalties along with the insight it brings into the irresponsible pleas- 
ures of the tramp. 

But responsibilities were shaping up for both of us. In 1909 I mar- 
ried a Boston girl and the next year moved to Buffalo, where two sons 
were born; thence to Baltimore where the third son made his advent, 
and then to New York City. Joe became a staunch friend of our grow- 
ing family, but he, himself, never married. He was withal a bit bashful 
and in the course of time became wedded to his work. 

Meanwhile, in 1906, he had become secretary of the Public Fran- 
chise League of Boston. One of its chief organizers was Louis D. 
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Brandeis who, ten years later, was to be appointed by President Wilson 
as an associate justice of the United States Supreme Court. As an 
outstanding member of the Massachusetts bar, Mr. Brandeis’ courage 
in fighting for public controls over the utilities which served the com- 
munity was matched by imaginative statesmanship—as when he con- 
trived a sliding scale, making increased dividends dependent upon de- 
creased charges to consumers. Later he was to employ scientific 
management as a leverage for keeping down freight and passenger rates 
on American railroads. Justice Brandeis, twenty-five years Joseph 
Eastman’s senior, was early impressed with his ability and judgment, 
and had much to do with his subsequent advancement. The affection 
that sprang up between them was mutual. 

In his seven years of service with the Public Franchise League, its 
young secretary became more and more interested in transportation 
problems which affected the public interest. Also, he found his sympa- 
thies drawn strongly to the rights of labor, and for a year or two (1913- 
14) he served as adviser to unionized employes of Boston street railways 
in wage arbitration cases. In 1915, he was appointed to the Massachu- 
setts Public Service Commission; reappointed in 1917. President Wil- 
son made him a member of the U. S. Interstate Commerce Commission 
in 1919. There were unsuccessful protests from railway officials that 
he was a ‘‘radical’’—meaning apparently that he was too pro-labor and 
inclined toward public ownership. 


The Young Commissioner 


At thirty-six he was the youngest man ever appointed to the ICC. 
That governmental agency was constituted on a politically balanced 
basis. Designated by the Democratic President on the assumption that 
he was a Republican, Eastman wrote to the Senate, as the confirming 
body, conscientiously explaining that he was an independent in politics. 
The Senate let the matter ride, and in due course President Harding 
reappointed him on his record; President Coolidge likewise—in the face 
of some Republican opposition. Then, by a curious turn, President 
Hoover reappointed him as a presumptive Democrat. Whereupon he 
again wrote the Senate, stoutly maintaining that he was neither a Demo- 
erat nor a Republican. This was the tenacious status of a public official 
whose disinterested service ran straight through years marked by much 
partisan feeling. 

As an ICC commissioner he was distinguished by hard work, thor- 
oughness, fairness, clarity, and independence. Wholly free from self- 
conceit, he had that rarest of virtues, humility. Justice Brandeis once 
said that Joseph Eastman had more interest in public service and less 
in his own career than any other man he had encountered. 

What, clearly, he did crave was to understand fully whatever he 
undertook and to do the best job he could. He was the most frequent 
and pronounced dissenter on the Interstate Commerce Commission, but 
dissented only through conviction. On the other hand, many of the 
official opinions he wrote have become determining precedents. He re- 
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mained a member of the commission until his death, though engrossed 
at times by outstanding special assignments. 

In 1933, President Roosevelt appointed Joseph B. Eastman to a 
new and temporary post—that of federal coordinator of transportation, 
in pursuance of the Emergency Railway Transportation Act which 
he (Eastman) had helped to draft. As coordinator he had two broad 
tasks. One was forthwith ‘‘to encourage and promote or require action” 
by the railroads which would avoid ‘‘ wastes and preventable expense.”’ 
The other, looking further ahead, was ‘‘to investigate and consider 
means... of improving transportation conditions throughout the coun- 
try’’ and to submit to the ICC such recommendations for legislation as 
he deemed ‘‘necessary or desirable in the public interest.’’ 

Addressing himself to the first task, the coordinator sought maxi- 
mum cooperation from the railroads. He enlisted railroad officials as 
members of three regional committees centering in New York, Chicago, 
and Atlanta. These committees were to consider and carry out volun- 
tary measures of inter-road coordination and economy. It soon became 
obvious that many if not most of such measures would involve weeding 
out superfluous workers. Now a section of the Act, inserted at the behest 
of the Railroad Brotherhoods, had stipulated that the ‘‘number of em- 
ployes in the service of a carrier shall not be reduced’’ by any action 
taken under the Act. That stumped Joe but not the railway officials— 
who set up parallel independent committees and held that whatever these 
committees did to reduce waste and promote economy would be outside 
the Act and therefore legal even if workers were disemployed. To the 
coordinator such a course was an evasion of the Act, breaking faith 
with the President and Congress. So he dealt only with the regional 
committees as publicly constituted. The private committees were dis- 
banded ; operating officials were in their turn considerably disaffected; 
and results were disappointing. 

‘*Because of this situation,’’ the coordinator reported, ‘‘our work 
has largely assumed the character of research into possibilities of co- 
ordination.’’ In other words the first task having run into a deadend, 
he concentrated on the second. There his findings were prodigious. 


The Blueprints He Bequeathed 


In four successive reports (covering about 1,200 large, closely- 
printed pages) he surveyed, analyzed, diagnosed, and prescribed for 
transportation in the U. S. A.—including railroads, motor vehicles, 
inland and coastwise shipping. The reports carried not only exhaustive 
plans and specifications but carefully drawn bills. 

At the same time he began a companion study of ‘‘Public Aids to 
Transportation.’’ Four volumes, completed later and published as a 
unit in 1940, ran to about the same total of still larger pages and took 
in air transport. The ground they covered may be summarized in three 
questions : 

1. What public aid (in the form of land grants, subsidies, excess 
payments for services, and so on), has been, or is, given by the govern- 
ment to various forms of transportation? 
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2. What part of such aid from the public treasury is warranted by 
general public benefits resulting? 

3. What part is not thus warranted and should be returned to 
the public treasury through taxation, tolls, and other means of reim- 
bursement ? 

In his first report, Coordinator Eastman had dealt chiefly with the 
question: Is there need for a radical or major change in the organiza- 
tion, conduct, and regulation of the railroad industry which can be ac- 
complished by federal legislation? ‘‘Railroad ills’? were described 
aplenty. The drastic remedy would be to turn to government owner- 
ship and operation. This, he granted, was ‘‘theoretically and logically’’ 
sound ; but for realistic and practical reasons he was ‘‘not now prepared 
to recommend resort to public ownership and operation.’’ Nor, for 
similar reasons, would he recommend a ‘‘grand consolidation plan’’ un- 
der which the country’s 153 railroads (not counting short lines) would 
be combined into a few mammoth systems. 

The wisest course, he thought, was to ‘‘postpone the immediate 
consideration of any radical or major change’’ and to explore possi- 
bilities of voluntary coordination. To make this feasible, however, the 
crippling restrictions on labor reduction must first be removed. ‘‘They 
go beyond what is reasonable and stand in the way of improvements 
in operation and service which in the long run will be of advantage to 
railroad labor.’’ . 

He recommended the appointment, on a temporary experimental 
basis, of a coordinator with larger range, extending to all forms of 
transportation and with authority to propose new legislation and lim- 
ited consolidations. In general, he held, this official’s duty should be 
“to concentrate upon the broader transportation problems ... and 
without in any way administering the industry . . . lend aid and assist- 
ance to it,’’ while always encouraging private initiative, management, 
and responsibility. 

There was sufficient resistance in managerial, labor, and political 
quarters to prevent carrying on. The office of coordinator came to an 
end in 1936 and Eastman returned full time to the ICC. Nevertheless, 
the voluminous blueprints he drafted in the mid-Thirties are still avail- 
able, for reconsideration ‘‘if, as, and when.’’ 


Chairman Extraordinary 


In 1939 came his twentieth year of service. That year his fellow 
commissioners changed their practice of annual rotation in the chair- 
manship. They elected him chairman for three years. 

Before that term expired, World War II had reached out to the 
Western Hemisphere and President Roosevelt had appointed him to 
another new and vital post—that of Director of Defense Transportation, 
to which he gave ‘‘the last full measure of devotion.’’ 

Here as the story approaches its end, one naturally looks back and 
asks how he spent himself. Could the man have saved the public servant 
in his incessant rendezvous with work? Almost every summer he took 
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a short vacation outdoors. Along in the Twenties, he and a Washing- 
ton friend began to go to the Canadian woods on canoeing and fishing 
trips. I joined them twice and can testify to their strenuousness. 
Later they gradually eased off. Until the last few years, Joe kept in 
current trim through late afternoon handball workouts. Then he would 
dine at a club or favorite restaurant and return to his office to work 
late into the night. He had bought a house where his sister, Elizabeth 
Eastman, relieved him of all domestic management while keeping up 
her own social service interests. Joe slept there but spent most of his 
waking time at his office, which was jokingly known as his ‘‘home.” 
This was air-conditioned and comfortable, with a big leather couch, a 
shower bath, and a pipe rack holding seven fine briars—one for each 
day in the week—with fragrant tobacco alongside. 

(Since this article was published in Survey Graphic the writer has 
learned that Joe dined at home every Sunday evening, and reserved 
that as a time when friends were invited to come in for a sociable visit 
with him and his sister. He greatly enjoyed those informal at-homes 
and got from them change of thought and refreshment. They are noted 
here as an interesting and important addition to the present portrayal 
of his way of life.—J. D.) 

In the summer of 1941, when it was rumored that he would doubt- 
less be appointed Director of Defense Transportation, I had a good talk 
with him in Washington. Even then there was reason to be somewhat 
concerned about his health. With unaffected modesty he said that he 
hardly thought he would be asked—there were other men better fitted— 
but that, if the President should want him, he felt he ought to accept. 

He was appointed in December and, without any fanfare, tackled 
his tremendous wartime administrative task of marshaling, strength- 
ening, and focusing on maximum war service not only the total rail- 
way resources of America but all forms of transportation—rail, air, 
motor, water, pipeline. The public recognized the necessity, under 
emergency conditions, for curtailing both motoring and railway pas- 
senger service; the justice of his appeals to stop non-essential traveling 
and convention gatherings. He met with enthusiastic cooperation on 
every hand. It was the team play he elicited that accounts for the ex- 
traordinary results accomplished in rail transportation in this war, the 
excellent showing of railroads today. 

Last February he suffered a serious heart attack and was ordered 
by his doctor to rest completely for at least two months. Characteristic- 
ally he tendered his resignation, but the President wrote: ‘‘ Follow 
strictly the doctor’s orders and take that much needed rest. Do not 
for a moment think of resigning. Get yourself back in good form, for 
the job needs you and the country needs you.’’ Within the month he 
suffered another attack that was fatal. 


Some Tributes 


What of the standards and ideals which he exemplified? In round- 
ing out this sketch, I was fortunate in having an afternoon’s talk with 
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Thomas F. Woodlock of New York who, in the course of his long and 
distinguished career, was for five years (1925-30) a member of the In- 
terstate Commerce Commission. His testimony was all the more im- 
pressive in that the two men, closely associated in the finance section 
of that body, had very different, indeed almost opposite, backgrounds. 
‘‘He will always be associated with the history of American railroads,’’ 
said Mr. Woodlock of his fellow commissioner. ‘‘ Whoever studies the sub- 
ject will come upon his name as that of a complete master of the seience 
and art of railroad transportation.’’ 

In a letter to The New York Times, Justice Felix Frankfurter 
wrote: ‘‘ Joseph B. Eastman symbolized the best fulfillment’’ of Ameri- 
can democracy’s need for a ‘‘permanent and professional public ser- 
vice, highly trained, imaginative and courageously disinterested.’’ 

And last I quote from what Joe himself said in mid-February, in 
a speech that proved to be his valedictory. He delivered it at the ICC 
Practitioners’ dinner in Washington in his honor, and called it a primer 
on the subject of governmental administrative tribunals: 

‘To be successful they must be masters of their own souls, and 
known to be such. It is the duty of the President to determine their 
personnel through the power of appointment, and it is the duty of 
Congress to determine by statute the policies which they are to ad- 
minister ; but in the administration of these policies these tribunals must 
not be under the domination or influence of either the President or Con- 
gress or anything else than their own independent judgment of the 
facts and the law.”’ 





A TRIBUTE TO MR. EASTMAN* 
June 9, 1944. 
Dear Mrs. McDonough : 


Very many thanks for your letter and for the ‘‘Journal’’ which 
came today. I have run through the extraordinary mass of testimony 
to Mr. Eastman which it contains and it leaves me with a new sense of 
confidence in the basic wholesomeness of our national spirit. In so 
unanimously recognizing it as do these expressions, it is easy to discern 
the concept which animates them all of the true and great ‘‘public 
servant’’ and this concept is at the heart of true democracy. 

We have a tendency to chatter cynically about our ‘‘politicians,’’ 
but it is only a surface cynicism. At bottom we have an unlimited and 
quickly instinctive respect for ‘‘character,’’ and a quick eye to detect 
it, wherever it may be found. We all saw it literally ‘‘blazing’’ in 
Joe Eastman. 

When a man in high public office dies it is customary to speak of 
the ‘‘loss’’ that the country has sustained in his passing. But in these 
expressions there is a note of reality that is usually missing in these 
things. It stands out in them all. I recall no really comparable in- 
stance in my experience. 
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This is the first copy I have seen of the ‘‘Journal’’ and I must 
congratulate you upon it. To me it has a deep personal interest, as, in 
reading it I come upon so many names of friends and former co-workers 
whom it is pleasant to recall. 


Gratefully and cordially yours, 
THomas F. Woop.ocg. 





* A letter received from former Commissioner Woodlock. 





LIBERTY SHIP TO BE NAMED FOR MR. EASTMAN 


The U. S. Maritime Commission announced on June 12th that a 
Liberty Ship will be named for the late Joseph B. Eastman, a member 
of the I. C. C. for more than 25 years, and the late O. D. T. Director. 





MARITIME COMMISSION EXTENDS GENERAL ORDER 21 WITH RESPECT 
TO ADMISSION. TO PRACTICE FOR ONE YEAR 


Under date of May 25, 1944, General Order 21, Supplement No. 4, 
was released by the Maritime Commission. This order has the effect 
of extending the time of those already admitted to practice for another 
year, or until June 30, 1945. 

It is understood that the reason for the extension at this time is 
due to the fact that so many of the Maritime practitioners are at pres- 
ent in the armed services. Ordinarily, it is necessary for a person ad- 
mitted to practice to renew this privilege each two years. 





GEORGE M. BARNARD NOMINATED TO COMMISSION 


The President sent to the Senate on May 31 the nomination of 
George M. Barnard, of Indiana, to succeed the late Joseph B. Eastman 
as a member of the I. C. C. Mr. Barnard is now a member of the In- 
diana Public Service Commission. 

Before taking its recess on June 23rd, the Senate, by unanimous 
consent, agreed to waive its rules, and retain all nominations upon 
which final action had not been taken when the recess started. This will 
eliminate the necessity of the nominations being re-submitted at the 
reconvening of Congress. 





MRS. HELEN W. MUNSERT ELECTED PRESIDENT OF WOMEN’S BAR 
ASSOCIATION OF ILLINOIS 


At the annual election of officers of the Women’s Bar Association 
of Illinois, held on Thursday, June 1st, Mrs. Helen Walter Munsert was 
named President of the Association. 

Mrs. Munsert was born in Virginia but has been a resident of Chi- 
cago since she was one year old. She received her Ph.B. degree from 
the University of Chicago in 1929. In 1929 she married Kenneth W. 
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Munsert ; and in 1935 both Mr. and Mrs. Munsert graduated from Chi- 
eago-Kent College of Law and were admitted to the Illinois bar. Mrs. 
Munsert, who stood at the top of the graduating class, received the de- 
gree of J. D. with honor. The following year she won the degree of 
LL.M. She is associated with the law firm of Walter, Burchmore & 
Belnap, in the Field Building, Chicago. Mr. Luther M. Walter, senior 
member of the firm, is her father. 

A unique incident in her career was when she and her husband were 
admitted to practice before the Supreme Court of the United States 
on motion of her lawyer father, Mr. Walter, in 1938. 

Mrs. Munsert is North-Central Regional Director of the National 
Association of Women Lawyers, a member of the Illinois State and 
American Bar Associations, and the Association of I. C. C. Practitioners. 

She has recently been appointed Chairman of the Section on Pub- 
lie Utility Law of the Illinois State Bar Association for the coming year. 





LEISERSON RESIGNS FROM NATIONAL MEDIATION BOARD 


President Roosevelt has accepted the resignation of Dr. Wm. M. 
Leiserson as a member of the National Mediation Board and as Chair- 
man of the National Railway Labor Panel, effective May 31. Dr. Leis- 
erson has become a visiting professor at Johns Hopkins University, 
Baltimore, and will write a book on Labor Relations. George A. Cook 
will become Chairman of the National Mediation Board. 





S. 1945—A BILL RELATING TO ADMISSION TO PRACTICE BEFORE 
DEPARTMENTS AND AGENCIES OF THE GOVERNMENT 
BY ATTORNEYS-AT-LAW 


On May 23rd Senator Lucas introduced S. 1945, which was re- 
ferred to the Committee on the Judiciary : 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 


That every attorney at law who shall have been duly admitted to 
practice before the highest court of any of the States shall be eligible 
to practice before any department, commission, board, or other 
agency of the United States exercising judicial or quasi-judicial 
functions; and shall be admitted to practice before such depart- 
ment, commission, board, or agency upon presentation of a valid 
certificate of admission to practice before such State court: Pro- 
vided, That this section shall not apply to attorneys prohibited by 
law from practice before a department, commission, board, or 
agency during the period of such prohibition, nor to any attorney 
at law who for just cause has been disbarred from practice therein. 

Sec. 2. As used in this Act, the term ‘‘State’’ shall include 
the Territories and possessions of the United States, and the Dis- 
trict of Columbia. 





Principles of Rate Making Exemplified 
In General Rate Cases* 


By ArtTHurR VAN METER, Assistant General Solicitor, 
The Pennsylvania Railroad Company. 


PART Ill 


Following The Five Per Cent Case, the western carriers sought in- 
creases in their revenues. In their case, however, the revenues were to 
be augmented by specific increases in certain selected commodity rates, 
changes in mimimum weights, increased charges for accessorial services, 
and increases in interstate passenger fares. Their claims were based 
on their alleged financial needs and the downward trend in net earn- 
ings. The tariffs proposing increases in carload rates on grain and 
grain products, livestock, fresh meat and packing house products, hides, 
fertilizer material, hay, straw, broom corn, bituminous coal, coke, fruits, 
vegetables and brewers’ rice, and any quantity rates on cotton piece 
goods were suspended, as were import and export rates through the 
Gulf ports and certain carload minima. The proposals involved rates 
governed by Western Trunk Line, Southwestern Tariff Committee, and 
Trans-Missouri Freight Bureau. The decision of the Commission is 
contained in 1915 Western Rate Advance Case, 35 I. C. C. 497, decided 
July 30, 1915. 

As proof that the carriers were in need of additional revenue, Table 
1 on page 507 of the report shows that the operating ratio of the various 
groups of western carriers as set forth in exhibits prepared by respond- 
ents, protestants and the Commission, had increased materially between 
1906 and 1914, most of the increase taking place in 1907 and 1908. Thus, 
respondents’ Witness Wettling showed an increase in operating ratio 
for forty-one western roads from 68.14 percent in 1901 to 78.81 per- 
cent in 1914; protestants’ witness Powell, an increase from 66.0 per- 
cent to 75.8 percent for thirteen roads; and the Commission an increase 
from 68.64 percent to 79.45 percent for twenty-six roads. 

Employing the basis of the equated traffic unit, all of the compari- 
sons coincide in showing that the revenues received per unit show a de- 
cline for the period covered by the study, while the expenses incurred 
in a unit showed an increase. Incidentally, this so-called ‘‘traffic unit’’ 
is something new in the evaluation of revenue trends, and it might be 
well, therefore, to see just what the Commission means by the term. 
At page 509, we find the following: 


‘“‘* * * * The equated traffic unit is arbitrarily obtained by 
adding to the freight ton-miles three times the passenger miles and 
using the sum as a divisor of the total operating expenses and the 


* This is the third part of an article. The first and second parts appeared in 
the March and May issues of the JourNnat. 
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total operating revenues, respectively. The passenger miles are 
multiplied by three for the reason that, roughly speaking, the ex- 
penses per passenger mile are three times the expenses per freight 
mile. The mail and express traffic are not represented. If a divis- 
ion of expenses between freight and passenger traffic were avail- 
able, such a device would not be used.’’ 


On the basis of this computation, the operating revenues and ex- 
penses on the forty-one roads referred to by Witness Wettling were 
in 1901, 8.93 and 6.09 mills, respectively ; while in 1914, they were 8.53 
and 6.72 mills, respectively. For the roads referred to by Witness Powell, 
they were in 1901, 9.17 and 6.05 mills, respectively; and in 1914, 8.79 
and 6.67 mills, respectively. Finally, for the roads referred to by the 
Commission, they were in 1901, 9.19 and 5.73 mills; and in 1914, 8.81 
and 6.29 mills, respectively. 

On the basis of this showing, the Commission rejected the very 
standard on which, in part, it based its finding that the Eastern roads 
might have increased rates. At page 510, it states: 


*‘It is apparent that ton-mile revenues do not constitute a 
eriterion for changes in rates. Increases in the average length of 
haul as well as in the character of the traffic handled would affect 
the rate level. In case the average length of haul should increase, 
the possible decline in the cost per unit of service might offset a 
decline in the average receipts per unit of service. Similarly if 
a change should occur in the composition of the traffic whereby an 
increased percentage of the tonnage should consist of lumber or 
coal, the volume of tonnage on low-grade commodities might allow 
of a reduction in the unit cost of transportation which would coun- 
teract the lowered average of receipts per ton-mile.’’ 


All the figures introduced either by protestants, respondents, or the 
Commission did show a relative increase in expenses over revenues. 
This was brought about by an increase in labor costs which the Commis- 
sion figures as 9.29 percent greater than the increase in revenues, and 
12.88 percent greater than the total increase in expenses. Taxes in- 
creased from 3.5 percent of operating revenues in 1901 to approximately 
4.05 percent in 1914. The ratio of maintenance expense to operating 
revenues were: Way and structures, 1901, Wettling, 15.2 percent; the 
Commission, 15.5 percent; 1914, Wettling 14 percent, the Commission 
13 percent ; equipment, 1901, Wettling 10.8 percent; Commission 11.1 
percent ; 1914, Wettling 16.6 percent, the Commission 16.0 percent. 

In 1899 the combined cost of maintenance and way structures was 
3.93 percent of cost of road and equipment; in 1914, it was 5.59 per- 
cent. 

In Western Trunk Line, the average annual charges for repairs, 
renewals and depreciation for 1,000 pound tractive power of locomo- 
tives was $101.65 in 1908, $108. 95 in 1914. In Southwestern territory, 
it was $98.89 in 1908; $103. 98 in, 1914. In Western Trunk Line, the av- 
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erage annual charge for repairs, renewal and depreciation per ton 
capacity of freight cars was $2.32 in 1908, $2.62 in 1914; in Southwest. 
ern territory it was $2.48 in 1908, $2.80 in 1914. 

The conclusion to be drawn from these figures was, the Commission 
opined, that the increased operating ratio was due primarily to the in. 
creased cost. It might have been, in part, due to new rules of the Com. 
mission relating to depreciation, but it could not be due to mismanage- 
ment because the well managed roads experienced the same increases. 

The increase in revenues in 1913 and 1914 over 1907 and 1908 for 
the forty-one roads referred to by Wettling afforded 1.2 percent return 
on the increased investment; on the basis of the twenty-six roads re- 
ferred to by the Commission it would have been only 0.7 percent. The 
protestants challenged this, urging that investment made from surplus 
earnings should first be deducted. Though this was a pet theory often 
suggested by the Commission itself, the contention was rejected because 
no such rule had been adopted in the past. 

The Commission then repeated its earlier pronouncement, that 
though the book cost was not entirely reliable, it could be utilized to 
study the course and tendency of returns. On this basis, the return 
for all roads in this territory was 4.77 percent in 1901, 3.87 percent in 
1914. The maximum return was received in 1907, the level for 1901- 
1907 being approximately 5 percent; from 1907 to 1914 approximately 
4.25 percent. Certain roads offered data relating to the physical val- 
uation of their lines, but these data were rejected because the method 
of valuation was not shown. The Railroad Commission of Texas made 
valuations of certain Texas lines, which averaged $25,430 per mile, on 
which the net income for 1914 was 3.48 percent. An engineer for the 
Minnesota Railroad & Warehouse Commission referred to other state 
valuations of $33,356 per mile. The Commission itself pointed out 
that though the Texas Commission had valued the lines of the M. K. 
& T. at $23,800 per mile, that company had been assessed at the rate of 
$31,085 per mile in the same state in 1908 for tax purposes. On the 
whole, then, it determined that the valuations in the record were not 
sufficiently definite on which to base findings of fair value. 

From the question of value, then, the Commission turned to that 
of the alleged impairment of credit, and at page 530 laid down the 
rule that— 


‘*We can not accept as final or determinative in this connection 
the recital of failures, no matter how well attested, of particular 
carriers at particular junctures to borrow except at abnormal or 
prohibitive rates of interest. To do so would be to court the fal- 
lacy of single instances not necessarily typical of the general trend 
of the carriers’ financial history. Nor can we allow the testimony 
of financial experts as to the relative credit of railroads and other 
industries at particular times or in individual instances to weigh 
heavily as against comprehensive statistical studies * * * .’’ 


After analyzing the trend of interest rates from 1900 to 1914, the 
Commission concluded at page 532 that— 
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‘<# * * We are of opinion that railroad credit as evidenced by 
interest on their loans has not been relatively more impaired than 
credit generally, public or corporate. * * *.’’ 


Turning, then, to specific evidence relating to the financial con- 
dition of carriers as contrasted with other forms of enterprise, the 
Commission said at page 540: 


‘*From the financial evidence we find that the credit of these 
carriers as a whole has not suffered an impairment not common to 
comparable industrial enterprise; that in common with other bor- 
rowers, corporate and governmental, these carriers are required to 
pay on the average a higher percentage than heretofore for the 
use of capital; that these carriers in common with comparable in- 
dustries generally are paying higher prices for many materials 
and higher wages for most kinds of labor; that these carriers in 
meeting increased costs with increased prices for service are sub- 
ject to certain disabilities not similarly encountered by many other 
industries; that the relatively equal depression of the carriers’ 
eredit with credit generally is not evidence of the adequacy or in- 
adequacy of their present net revenues; that their net corporate 
income can not be accepted as a measure of the adequacy or in- 
adequacy of present rates; and that the increasing percentage of 
bonds to their total capital obligations indicates a growing disin- 
clination to invest in their stocks and a growing unwillingness to 
accept the prospect of dividends as a sufficient incentive to assume 
the risks of railroad proprietorship.’’ 


One of the most serious complexities involved in this as well as 
all other general rate cases was the fact that not all carriers were af- 
fected with the same need for revenue. As the Commission said at 
page 561 of the report: 


‘<* © * Tf the more prosperous roads alone proposed these 
increases, they could not urge a similar inadequacy of revenues 
here claimed for the roads as a whole. On the other hand, if only 
the more necessitous of the carriers in this proceeding were pro- 
posing these increases their plea would come with greater force 
than it does when coupled with that of their more fortunate rivals.’’ 


But even if the carriers as a whole were able to show that they 
needed additional revenues, the claim had been made ‘‘that if a de- 
ficiency in net revenue existed, it would be incumbent upon the car- 
riers to select first for increases those commodities upon which the 
relative profit is lowest; and that failing to establish that the margin of 
return on the commodities chosen is less than the average, the carriers 
have failed to substantiate their claim for the specific increases proposed. 
> answer to this contention, the Commission observed at pages 561-562 

at— 
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‘‘The problem of estimating the cost of transporting specific 
commodities is at best in a developmental stage. Progress has been 
made in this field, however, and the effort to attain to a more thor- 
oughly tested and a more comprehensive method of such specific 
cost accounting deserves every encouragement. Rate making in 
the past has not beén prosecuted parallel with comparative cost 
studies. The competition of markets, of producers, and of rival 
carriers, especially by water, has resulted in a freight rate system 
which can not be assumed to be so adjusted that the rates effective 
result in earnings proportioned nicely to the respective costs in- 
volved. Where bare expenses are covered by the rate and an in- 
erease would kill the traffic, commercial necessities may make the 
rate the best paying rate on that commodity which the carrier can 
obtain. The margin of profit on a particular kind of traffic may 
be relatively small, and at the same time practical commercial exi- 
igencies may prevent the carrier from proposing increases on the 
traffic in question. Another variety of traffic may be yielding a 
relatively high return and yet afford a practical opportunity, with- 
out raising the rate thereon to an unreasonable or extortionate 
level, of obtaining needed additional revenue. 

‘‘There is, moreover, another aspect of a general rate increase 
proposed by various carriers. Toward such a proposition the Com- 
mission stands under the statute as a tribunal to judge in the light 
of all the circumstances of the reasonableness, the propriety, and 
the nondiscriminatory character of the increased rates proposed. 
Under a statute which accords to a carrier the right to initiate 
rates, it does not fall to the Commission to dictate the order in 
which carriers shall select commodities for bearing specific in- 
creases. It is, of course, one of many circumstances to consider 
whether the line of increases proposed impinges on the margin of 
traffic already fairly assessed in the matter of freight charges; and 
it is equally within the competence of the Commission to reject 
glaring inconsistencies in a proposed scheme of rate increases which 
without good reason avoids obtaining additional needed revenue 
where such additional revenue could be secured with the minimum 
of hardship to the rate payers. But qualified in the sense defined, 
the carriers’ reasonable latitude of selecting schedules for increases 
is not to be narrowly confined by a rigorous demand for credentials 
that the specific profits on the traffic chosen must be at the very 
minimum end of the earning scale.’’ 


The Commission then proceeded to the analysis of the specific 
increases proposed and found on the same general principles involved 
in the judgment of reasonableness of individual rates that the carriers 
had not justified (1) increases in rates on grain and grain products, ex- 
cept from points in northern Iowa, southwestern Minnesota and south- 
eastern South Dakota to Kansas City and related points; (2) increased 
rates on livestock, except for the elimination of trainload and multiple 
earload rates; (3) increased rates on packing house products, fresh 
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meats, hides and fertilizers, except certain increases on fresh meats and 
packing house products between Missouri River points named in the 
report; and (4) increased rates on broom corn, cotton piece goods in 
western Trunk Line Territory and from Texas points. On the other 
hand, it found justified the suspended rates on coal, except to points 
in South Dakota; brewers’ rice, less-carload rates on clean rice, import 
rates from Gulf ports on berries, fruits, melons and vegetables, and 
on hay and straw, except when the rates on the last named commodity 
exceed the Class C rates. 

A painstaking examination of the standards by which the Com- 
mission arrived at these findings, indicates clearly that it took into con- 
sideration, in every instance, such factors as value of the commodity, 
average loading, expedited service, empty hauls, loss and damage, ex- 
istence or non existence of transit, and other special services, rates on 
other commodities, revenues at various levels of rates, main-line versus 
branch-line movements, ete. 

Nominally, then, it may have treated this case as a general rate 
proceeding in which the principles enunciated by the Supreme Court 
in Smythe v. Ames, supra, were applicable. Actually, however, it threw 
these principles completely overboard and determined the reasonable- 
ness of each group of rates with little or no attempt to determine what 
ultimate effect this action would have on the carriers’ revenues. It ex- 
pended no effort in trying to ascertain the value of the carriers’ prop- 
erties or the aggregate revenue which they were entitled to earn. 

In its earlier years, the Commission seems to have been wavering 
between two irreconcilable positions. When the carriers proposed hori- 
zontal increases in all rates, it insisted this was improper because not 
all rates produced the same percentage of return or profit for the serv- 
ices performed. If in need of additional revenue, they should seek out 
those rates which would bear the lowest burden of transportation cost 
and bring them up to the general level. If, on the other hand, the 
carriers took this advice and singled out individual rates for treatment, 
then the paramount question was not whether the carriers were entitled 
to a greater return, but rather whether the individual increased rate 
was in excess of a reasonable maximum. On one hand, a need for in- 
ereased revenue because existing rates did not provide a fair return was 
held to be no justification for an increase in all rates; and on the other 
hand, an increase in specific rates did not require the Commission to 
determine the question of fair return. 

That this is the proper conclusion to draw from a study of these 
cases we need only quote from the dissenting opinion of Commissioner 
Daniels who pointed out, at pages 679-680 of the report, that— 


‘‘This proceeding is the fourth in a series of proposals to make 
general increases in freight rates. The first two were decided in 
February, 1911, and denied the proposed increases. The third, or 
the so-called Five Per Cent case, decided last July, accorded per- 
mission to increase certain rates in central freight association 
territory, and by a supplemental finding extended this permission 
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to increase rates to trunk line territory as well. Each of these 
three cases made a clear, unmistakable pronouncement upon the 
issue, raised by the carriers, of inadequate revenue as a justifi- 
cation for proposed increased rates. The first two held that the 
evidence did not establish the necessity for higher rates. The find- 
ing in the Five Per Cent case was equally explicit, and was to the 
effect that the net operating income of the carriers, considered as a 
whole, was smaller than was demanded in the public interest. In 
the instant case upon a record, if anything, more detailed and com- 
prehensive than in any one of the three preceding cases, the Com- 
mission makes no pronouncement upon this general issue. 

‘‘T am individually of opinion that our duty in the present 
case requires us in frankness to make a finding upon the general 
issue of the alleged inadequacy of the revenues of the carriers col- 
lectively. The carriers, the protestants, and the country are en- 
titled to know the conclusion of the Commission upon this point, and 
not to be left with a confusing mass of detailed evidence and iso- 
lated conclusions upon single matters involved therein. The three 
previous general rate advance cases have unquestionably held that 
the Commission may make a finding upon this general question and 
may employ such a finding to determine, in connection with other 
relevant testimony, the justice and propriety of permitting par- 
ticular increased rates to become effective. In the present case the 
general issue is simply not met, and in passing upon particular 
rates proposed to be increased a novel doctrine is for the first time 
invoked to disallow increased rates save where the specific evidence 
relating thereto makes a refusal manifestly impossible. * * *.’’ 


The pitcher went once more to the well in 1917. In March of that 
year, the carriers in Official Classification Territory made representa- 
tions to the Commission that an emergency had arisen which required 
prompt remedial measures. Carriers in other territories promptly fol- 
lowed suit. All urged that body to permit the filing of schedules pro- 
viding percentage increases in rates to become effective on less than sta- 
tutory notice. The Commission, on April 23rd, accorded them the 
privilege of filing their tariffs in the simplified form requested, but re- 
fused to permit them to make the tariffs effective on short notice. In 
conformity with this permission, tariffs were filed on behalf of prac- 
tically all railroads in the United States, making advanced rates effec- 
tive July 1, 1917, and the Commission on July 27, 1917, entered a 
report and order (The Fifteen Per Cent Case, 45 I. C. C. 303) which 
really decided nothing. 

The sole question at issue, the Commission concluded, was whether 
the facts of record justified suspension of the tariffs in whole or in 
part, or whether they should be permitted to become effective. It held 
that, with the exception of the rates on coal, coke and iron ore in the 
southern and eastern districts, and class rates in the eastern district, 


the schedules should be suspended, such suspension to expire on October 
28, 1917. 
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It was pointed out that the carriers sought an increase at this 
time because of startlingly unfavorable operating results for the single 
month of February, 1917. The Commission rejected this showing as 
significant, inasmuch as the operating results for the first four months 
of 1917 indicated operating revenues for the entire year higher than 
for any preceding calendar year commencing with 1907. This revenue, 
it estimated at the rate of $17,104 per mile of road, with an average op- 
erating income of $4,334 per mile. On the basis of book value of in- 
vestment in road and equipment (obviously not a reliable measure, but 
useful for purposes of comparison), the carriers would enjoy an income 
of 5.817%, a figure exceeded only in 1909 when it was 5.866% and 1916 
when it was 6.4%. 

To offset the possible falling off of traffic in 1917 as compared with 
1916, the Commission pointed out that in the latter year the freight 
tonnage originated by the carriers in the eastern district exceeded that 
originated in the fiscal year of 1913 (the largest prior year with respect 
to freight traffic) by some 39 million tons, by the southern carriers, by 
approximately 20 million tons andi by the western carriers, by approx- 
imately 21 million tons. 

To justify the use of these comparisons in determining whether 
or not the carriers were entitled to increased rates, the Commission said, 
at page 314: 


‘‘The consideration of a general increased rate case is neces- 
sarily a study of tendencies,’’ and it pointed out that the general 
trend of rail traffic, including the first four months of 1917, was 
‘*distinetly favorable.’’ 


It then went on to say, at page 316: 


‘*Only a most urgent and extraordinary situation would justify 
permitting tariffs carrying a large percentage increase to become 
effective.’’ 


The absence of protests from interests and localities affected was 
merely indicative of an existing state of mind, that is ‘‘quite without 
significance as a basis for determining the propriety and reasonable- 
ness of the proposed rates.’’ 


On this frail basis, the Commission found, at page 322: 


‘‘For these reasons, * * *, we are led to the conclusion that 
no condition of emergency exists as to the western and southern 
carriers which would justify permitting a general increase in their 
rates to become effective. In the eastern district increased rates 
have been permitted to become effective generally on bituminous 
coal, coke, and iron ore. We think that similar increases may 
properly be permitted in the southern district on coal, coke, and 
iron ore, and in the western district on coal and coke. * * *.’’ 
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Continuing on pages 323 and 324 it found: 


‘*For reasons indicated in this report, we shall suspend all of 
the tariffs before us in this proceeding of the eastern carriers, ex- 
cepting those applying on iron ore. As has been indicated, how- 
ever, the conditions confronting the eastern carriers are substan- 
tially different from those confronting the southern and western 
carriers, and we are persuaded that they are entitled to increased 
revenue beyond and above that which they are securing and will 
secure from the increased rates on bituminous coal, coke and iron 
ore. 

‘*As we have indicated, percentage increases, especially where 
the percentage is substantial, cannot fail to disrupt competitive 
commercial relationships. A general increase in class rates, which 
preserves existing relationships, distributes itself more generally 
and more equitably than would general increases on commodity 
rates.’’ 


Accordingly, it authorized an increase in the class rate scale between 
New York and Chicago with corresponding increases in other class rates 
applying intra-territorially between points in Official Classification Ter- 
ritory. Finally, it authorized carriers in all districts to maintain rates 
via rail-and-water routes on a level not higher than the all-rail rates be- 
tween the same points. 

Commissioner Harlan concurred in such advances as were author- 
ized but he felt that the relief afforded was totally inadequate. To him 
(page 329), a rate was ‘‘a public question’’ and the existing rates could 
well be advanced in the public interest. He insisted further that ‘‘so 
long as we look to private interests to furnish a transportation service 
for the country we must see to it that the rewards are sufficient to at- 
tract capital for its further development.’’ 

Commissioners Meyer and McChord were opposed to any increases 
whatsoever. A comparison of operating revenues, operating income 
and operating ratios of the first four months of 1917 with those of 1913 
(the banner year) demonstrated that no emergency existed and the 
carriers had not otherwise shown that they were entitled to an increase. 

Whether they join with the majority in throwing the carriers a 
sop or oppose increased rates in toto, the Commissioners are a unit in 
ignoring altogether the principles set forth in Smyth v. Ames to which, 
in all previous cases, they had at least given lip service. No attempt 
was made to estimate the value of the railroad properties or suggest 
what might be a reasonable return on such value. To be sure, in the 
earlier proceedings, it had gone to considerable length to point out 
the impossibility of carrying out such a task, yet nothing had ever pre- 
vented it from making such estimates of one kind or another even 
though, having been made, they were ultimately rejected as unreliable. 
In this particular case, mention of value and rate return appears but 
once—when the Commission estimates the return of an ascertainable 
railway operating income on an equally ascertainable book value of in- 
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vestment in road and equipment. But neither the majority nor the 
dissenters give much, if any, weight to the figures. The stress is all 
on comparisons of revenue, income, and operating ratios, now as com- 
pared with then. The decision hinges mainly on an analysis of trends 
and since the trends seem favorable, the Commission concluded that 
the carriers were not entitled, with some small exceptions, to the in- 
creases which they sought. The reasonableness or unreasonableness of 
the advanced rates was not discussed nor did the Commission attempt 
to ascertain whether or not the carriers were earning a reasonable 
return. It must simply have been assumed that since their revenues 
were higher than ever before, their earnings must also be higher and, 
therefore, the existing rates must be on a maximum reasonable basis. 
The report and order is unique in another respect. It provides for 
suspension, not cancellation, of the proposed rates not found justified. 
As we have already pointed out, the suspension was to have terminated 
October 28, 1917. Under the then existing statute, the suspended tariffs 
automatically became effective on that date, in the absence of an order 
cancelling them or requiring a further period of suspension. Yet the 
records fail to indicate that any further hearing was ever held in 
this proceeding, or that any supplemental order was ever issued. True, 
the jurisdiction of the Commission over general rate adjustments was 
held in abeyance during the period of federal control, but since the 
executive order taking over the railroads for federal operation was 
not issued until December 26, 1917, federal intervention had nothing 
to do with this hiatus in the records. Considering the meticulous re- 
gard in which the Commission has always held its duties, it is unthink- 
able that the suspended rates were permitted to go into effect by default. 
In the absence of any light on the subject, a plausible explanation is 
that the carriers, stymied in their attempt to secure an immediate ad- 
vance in rates, voluntarily cancelled their tariffs and prepared to start 
over again, should future events justify such action. An examination 
of railroad tariffs of that era indicates that this assumption is well 
founded and that the carriers voluntarily withdrew the suspended 
tariffs by supplements which were filed during the summer of 1917. 


PART IV 


The year 1920 saw the dawning of a new day—or so the Interstate 
Commerce Commission, at least, may have thought. In that year. the 
carriers were turned back to private management and to make sure 
that they would secure the revenue to which they were entitled—no 
more, no less—Congress passed the Transportation Act, 1920, which, 
among other things, amended the Interstate Commerce Act by adding 
Section 15a. Under paragraph (2) of this section, it became the duty 
of the Commission, in the exercise of its power to prescribe just and 
reasonable rates, to ‘‘initiate, modify, establish or adjust such rates 
so that the carriers as a whole * * * will, under honest, efficient and 
economical management and reasonable expenditures for maintenance 
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of way, structures and equipment, earn an aggregate annual net rai)- 
way operating income equal as nearly as may be, to a fair return upon 
the aggregate value of the railway property of such carriers held for 
and used in the service of transportation.’’ 

By paragraph (3) of the same section, the Commission was given 
the power to determine ‘‘what percentage of such property value’’ con- 
stituted such fair return, but the Congress itself fixed this return for 
the two-year period commencing March 1, 1920 at ‘‘a sum equal to 5% 
per centum of such aggregate value,’’ authorizing the Commission in 
its discretion, to add a sum not in excess of one-half per cent to make 
provision for ‘‘improvements, betterments or equipment,’’ chargeable 
to capital account. 

Here, then, was the magna charta which the Commission, for so 
many years, had been demanding. Under these and the other para- 
graphs of Section 15a, it finally had firmly within its grasp authority 
to determine the aggregate value of the properties of the railroads, of 
the United States, to fix the return which they were entitled to earn and, 
finally, to establish the level of rates which would most nearly produce 
this return. Whether or not the provisions were also in the nature of 
a guaranty of reasonable return to the carriers, regardless of other 
considerations, was later to become a highly controversial issue, but the 
first tentative testing of the statute passed comparatively without in- 
cident. 

Taking immediate advantage of the new statute, the carriers as a 
whole, shortly after being restored to private operation, filed applica- 
tions for authority, under Section 15a of the Interstate Commerce Act, 
to increase rates to a basis which would enable them to earn ‘‘an ag- 
gregate annual net railway operating income equal, as nearly as may 
be, to 6 percent upon the aggregate value of the railway property of 
such earriers held for and used in the service of transportation.’’ This 
proceeding was reported in Increased Rates, 1920, 58 I. C. C. 220. 

The Commission concluded, and the carriers agreed, that the re- 
turn to which it was to find the carriers entitled, should be made ap- 
plicable within the limits of certain rate groups, and not upon the 
properties of the carriers as a whole, as it had a right to do. Before 
dealing with the central issues, therefore, it established four rate groups 
which followed roughly the outlines of existing rate territories but 
did not entirely coincide. These consisted of the Eastern, Southern, 
Western and Mountain Pacific groups. 

Having set the limits of the rate groups, the Commission was then 
in duty bound to find a value for the properties of the carriers held for 
and used in the service of transportation, both by rate groups and as 
a whole. The carriers themselves urged that the Commission adopt their 
book value of investment in road and equipment, amounting to some 
$20,040,572,611 as the value for rate making purposes, and claimed 
that, on this basis, rates would have to be advanced 30 per cent in the 
Eastern group, 31 per cent in the Southern group and 24 per cent in 
the Western group if they were to secure the 6 per cent return which 
the statute allowed them for the first two years. 
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Though the Commission’s valuation of railroads was far from com- 
plete and its figures were based, for the most part, on prices prevailing 
in the year 1916, it rejected the carriers’ figures and set an aggregate 
value of $18,900,000,000, claiming, meanwhile, that it had given con- 
sideration to all factors to which it was required by law to give recog- 
nitien (including, of course, book value). On the basis of this aggregate 
value, it found that, to afford the carriers the return prescribed by law, 
it would be necessary to increase Eastern rates, 40 per cent, Southern 
rates, 25 per cent, Western rates, 35 per cent and Mountain Pacific 
raves, 25 per cent, and it accordingly authorized these increases. In the 
case Of interterritorial rates, each factor in combination rates was to 
take its respective percentage and joint or single line through rates were 
to be increased 33 1/3 per cent. Coal from, the Pennsylvania, Ohio and 
West Virginia fields and iron ore from Minnesota and Michigan to 
upper lake ports were excepted from the percentage increases, the 
tormer being advanced in such manner as to preserve the existing dif- 
ferentials and the latter not being allowed any increase. Port differ- 
entials were to be maintained as they existed before the advance. 

Not content with this, the Commission authorized a 20 per cent 
advance in passenger fares, excess baggage rates, milk and cream and 
50 per cent increase for space in sleeping and parlor cars, this increase 
to accrue to the railroads. 

On the basis of this decision, all would seem to have become sweet- 
ness and light—the dawning of a new era of cordiality between the 
government, the carriers and the public. Though the Commission clip- 
ped approximately $1,100,000,000 off the value claimed by the railroads, 
it more than made up for this in the advances which it authorized in 
the rates, and, so far as the record shows, the public cheered rather than 
condemned this unheard of generosity. What was more to the point, 
it appeared as though’ all the knotty rate problems of the past had been 
solved. It was not necessary now, for instance, to apply any of the 
ordinary tests to determine the reasonableness of rates, one did not 
quibble about cost of service, value of service; or make comparison of 
one rate with another. All one had to do was to find an appropriate 
value for the railroad property, fix what might constitute a reasonable 
rate of return on that property, ascertain whether the existing rates 
were capable of producing that rate of return, and if not, advance the 
rates to a level caleulated to wipe out the deficiency. 

Simple, wasn’t it? But looks are deceptive. If the scheme set up 
by Congress at the behest of the Commission had proved to be the cure 
all expected of it, this study would end here and now. The Commission 
can always find a value for railroad properties which the courts will 
uphold. It can always fix a rate of return which carriers as a whole, 
or by groups, may be entitled to earn (if they can get it) but nobody 
short of the ruler of the universe can guarantee the carriers singly, 
in groups, or as a unit, that they will earn that fair return or can es- 
tablish rates with such omniscience that the desired result will in- 
evitably be obtained. 
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The period subsequent to 1920 turned out to be not a permanent 
peace, but merely a temporary armistice. In 1922, the Commission was 
required under the new law to determine all over again the sum which 
would constitute a fair return on the carrier’s properties. In order to 
kill two birds with one stone, it instituted, on its own motion, an in- 
vestigation to determine whether and to what extent, if any, further 
reductions in rates, fares and charges of carriers by railroad applicable 
in interstate or foreign commerce may lawfully be required under 
Section 1 or other provisions of the Interstate Commerce Act upon 
any commodities or descriptions of traffic as well as the fair return 
prescribed. 

The case was reported in Reduced Rates, 1922, 68 I. C. C. 676, 
decided May 16, 1922. The first, and presumably the most important, 
duty of the Commission was to comply with the law by fixing a new 
rate of return which the carriers were thenceforth to be entitled to 
earn. During the earlier two-year period, it had increased the 514 per 
eent specified by Congress to the 6 per cent permitted to take care of 
additions, betterments and improvements. The carriers naturally de- 
sired that this 6 per cent rate be continued. Shippers, on the other 
hand, urged that the rate should be reduced to 5 percent since that was 
the return which many railroad bonds were then paying. The Com- 
mission itself still seemed to favor a 6 per cent return, but it pointed 
out that the return fixed by the provisions of the statute was to be 
computed after the deduction of all taxes, including federal income 
tax. This tax at that time was 12.5 per cent (those were indeed the 
good old days!) and it thought the owners of the property, not the 
public, should be required to pay the tax. Deducting this federal in- 
come tax from a 6 per cent return, the Commission said, would provide 
an income of 5.75 per cent. Thereupon, it fixed 5.75 per cent as the 
‘fair return’’ which the carriers were entitled to earn. (How they 
arrived at the figure of 5.75 per cent is a mystery to the writer. 12% 
percent of a 6 percent income amounts in his arithmetic to 34 of one 
per cent, and to deduct that fraction from 6 per cent would produce 
5.25 not 5.75 per cent). 

Having fixed this fair rate of return, the Commission next turned 
its attention to a revaluation of the carriers’ properties for rate making 
purposes, and, after some discussion, concluded not to disturb the 
value arrived at in 1920, namely approximately 19 million dollars. 

The final subject on the agenda was what, if anything, to do about 
the actual rates charged for the transportation service. If, during the 
previous two-year period, the carriers in the aggregate had earned the 
6 per cent fixed by the Commission, logically some reductions would 
have to be made since the new ‘‘fair return’’ had been reduced to 5.75 
per cent. 

The facts were quite otherwise. The earnings of the carriers had 
fallen far short of the ‘‘fair return’’ which the law said they were en- 
titled to. Nor was this the only obstacle to requiring a reduction in 
rates. Their earnings had in fact been so meager that they had been 
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unable to make expenditures for additions, betterments and extensions 
to the extent required by the volume of traffic. All this the Commis- 
sion admits, pointing out that on the basis of average financial expendi- 
tures made during the ten-year period ended June 30, 1916, those made 
for such purposes during the year ended September 30, 1921 should 
have been 458 million dollars, whereas it actually was 365 million 
dollars. Furthermore, if transportation facilities were to be properly 
expanded in the future, those for the year 1922 would have to be 850 
million dollars. As it was, the net railway operating income of Class 
I carriers in the Eastern group yielded 3.30 per cent, in the Southern 
group, 2.60 per cent and in the Western and Mountain Pacific group, 
3.31 per cent for the year 1921. For the country as a whole, it was 3.31 
per cent. 

On the basis of this evidence, if the precedent set in 1920 was to be 
followed, the only conclusion} the Commission could logically have 
drawn from these figures (especially after fixing the rate of fair return 
and determining value) was that rates were too low, and, if it had not 
authorized a further advance, should have left the rates where they were. 

There was but one narrow avenue of escape from this reasoning— 
the statute provided that the Commission should fix rates at the level 
which would give the carriers a fair return ‘‘under honest, efficient and 
economical management.’’ That body could, therefore, had it seen fit, 
have blamed the low return on the inefficiency and wastefulness of the 
railroad management. It did no such thing, however. In spite of the 
decline in average loading per car and increase in empty car mileage, it 
felt compelled to admit that ‘‘the record does not disclose any general 
lack of efficiency.’’ 

After discussing a great mass of evidence relating to rail traffic, 
eosts of operation, ete., none of which need concern us here, the Com- 
mission came to the conclusion that, on the basis of declining prices and 
wages, freight rates must be reduced. It is to be noted, however, that 
this conclusion does not in any wise derive from the belief that such 
reductions would improve the carriers’ chances of earning the ‘‘fair 
return’’ on their valuation. At page 733 of its report, the Commission 
observes : 


‘*Practically all agree that stability of freight rates is highly 
desirable and that normal traffic may not well be expected until 
the present widespread expectation of rate reductions is realized 
or dispelled. To assume that rates can or should be stabilized on 
the present high basis is futile. As already observed, the antici- 
pation of a falling market tends to restrict purchases and until 
the public is convinced that there is little likelihood of immediate 
further material reductions in prices or transportation charges, 
the confidence necessary to normal business will to that extent be 
impaired.”’ 
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It, therefore, found at page 734, that: 


**We are of opinion that general reduction in the rate level, 
as substantial as the condition of the carriers will permit, will tend 
not only to lessen the transportation burden but also to equalize 
and stabilize the conditions under which commerce and industry are 
carried on, with consequent fuller assurance to the carriers of rea. 
lizing the fair return contemplated by the law.’’ 


Where now is the simple formula designed to be set up by the 
statute? To all intents and purposes, the facts disclosed in 1922 were 
identical with those of 1920. Yet the Commission draws an entirely 
different and irreconcilable conclusion. In the first instance, it ad- 
vanced rates because the carriers required the revenue to secure a fair 
return. In the second, with carriers needing revenue no less urgently, 
it eut rates sharply because, forsooth, the public expected it and would 
not get down to attending their own business until the rates were re- 
duced. The decision can be justified only on the theory that the Com- 
mission expected the reduced rates to provide a greater revenue because 
of a greatly expanded volume of business, but it does not specifically ex- 
press this thought at any stage of the proceeding. 

In 1925, the Western carriers, claiming that they were deprived of 
the fair return to which they are entitled by some 11 per cent, peti- 
tioned the Commission for an increase of 5 per cent in commodity rates, 
explaining that they expected to make up the difference by a revision 
of class rates and an, increase in express rates. The usual rigamarole of 
furnishing and discussing figures relating to value, efficiency and 
economy, or the lack thereof, etc., was gone through with, after which 
the Commission, while acknowledging the fact that the carriers’ reve- 
nues had not yielded a 5.75 per cent return upon any of the rate bases 
which might reasonably be adopted, denied that any emergency existed, 
and pointed out that conditions had recently shown signs of improve- 
ment and, therefore, denied the carriers’ petition. 

The case, reported in Revenues in Western District, 113 I. C. C. 
3 (1926), is of little importance in a study of general principles of rate 
making. It did, however, embody one novel feature which justifies 
its inclusion in this study. For the first time, so far as can be deter- 
mined, the alleged inadequacy of the Western divisions of the interterri- 
torial rates was injected into the proceeding. However, the claim had 
no bearing upon the disposition of the case, since the Commission de- 
clined to pass upon the question. 

From this point on, the going gets tougher and tougher for the 
rail carriers. Whereas, in 1920, the inadequacy of revenue to produce 
a fair return was alone sufficient to provide reasons for a generous and 
substantial advance in rates, in later years the Commission has found 
reason after reason to disregard this factor and to reject its own first 
and perhaps hasty interpretation of the statute under which it disposes 
of rate proceedings. In 1931, the carriers filed what was to prove the 
last petition for a general increase in all freight rates under the pro- 
visions of Section 15(a) as it then stood. The proceeding is reported 
in Fifteen Per Cent Case, 1931, 178 I. C. C. 539 and the carriers’ evi- 
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dence was, for the most part, directed to their ‘‘revenue or financial 
needs.’ It was, therefore, what has come in later years to be known as 
a ‘‘revenue’’ case as contrasted with a ‘‘rate’’ case. For this reason, 
they offered no evidence with respect to the rates on any commodity or 
traffic. 

Before determining whether it would go along with the carriers’ 
demands, in whole or in part, the Commission undertook to determine 
whether it could, under the law, grant the increases requested. Seem- 
ingly, that question should have been considered and decided in 1920, 
since the conditions then and at the later date were substantially sim- 
ilar and the nature of the evidence submitted in support of the later 
petition was identical in character and import. In 1920, the carriers 
had insisted that, once the Commission had determined the value of 
their properties and fixed the rate of the ‘‘fair return’’ to which they 
were entitled, whatever level of rates it was necessary to establish to 
produce that fair return, must, by that very fact, become a maximum 
reasonable basis and none of the ordinary tests of reasonableness was 
applicable. From the action which the Commission took in that year, 
it is not too farfetched a surmise to assume that it agreed with that con- 
clusion. 

The Commission’s agreement, however, as we have already pointed 
out, did not endure very long. In 1922 and in 1925, it repudiated the 
principle without so much as a single word to explain its action. In 


1931, however, due to the forthright position of the carriers, it had to 
face and decide the question. 
At page 561 of the report, the Commission states: 


‘‘Because of the provisions of Section 15(a) it is contended 
that rates, otherwise reasonable, perforce become unreasonably low 
if the general schedule of rates, of which they are a part, produces 
revenues which in the aggregate fail to attain the results contem- 
plated by the section * * *. It is urged that the section is superim- 
posed upon the power to prescribe just and reasonable rates in 
such a way that if the effect of the exercise of that power is to 
bring the revenues above or below the statutory level, adjustments 
of earnings to that level must be made by us through other changes 
in rates © © 9.” 


With this general proposition, the Commission claimed not to dis- 
agree, but it did insist, at page 564, that Section 15(a) had not in its 
opinion, ‘‘made revenue needs the paramount and controlling factor 
in the determination of a reasonable general level of rates.’’ As it had 
pointed out at page 560, Section 1 (5), which antedates Section 15 (a) 
but was reenacted in the 1920 legislation, requires, among other things, 
that ‘‘all charges made for any service rendered in the transportation of 
property to be just and reasonable, and it prohibits and declares un- 
lawful every unjust and unreasonable charge for such service or any 
part thereof.’’ Factors relevant and entitled to consideration, therefore, 
were still relevant and still entitled to consideration. 
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The Commission then proceeded to list and describe the factors 
which it insisted must still be weighed even in a revenue case. First 
and foremost is our old, if somewhat disreputable and raffish friend, 
‘‘what the traffic will bear,’’? masquerading under the alias of ‘‘value 
of service to the shipper.’’ Next comes the volume of traffic and its 
relation to what may be considered normal. Finally, one must consider 
the return from freight service alone as distinguished from other forms 
of service rendered by the carriers. 

In keeping with their theory that a general rate case is a ‘‘revenue 
proceeding,’’ the carriers pointed out the low state of their credit stand- 
ing in the community which they attributed largely to restrictive legis- 
lation and to the fact that they had not been earning an adequate re- 
turn. As further proof of the inadequacy of this return, they claimed 
that the ton-mile revenues of the carriers, as a whole, had fallen from 
1.294 cents in 1921 to 1.088 cents in 1929. 

The Commission admitted that the credit of the railroads was not 
of the best, but doubted whether it was any worse than that of any 
other large industry. Furthermore, it declined to accept any responsi- 
bility for this decline in credit standing, insisting that, in actual fact, 
the operating revenue from freight traffic increased from .918 mills in 
1923 to 2.765 mills in 1929, whereas, in the case of passenger traffic, the 
passenger train car miles decreased from 4.697 cents in 1923 to a 
deficit of 0.586 cents in 1929. Finally, even if there were a reduction 
in ton-mile earnings, this was not due entirely to the action of the Com- 
mission or the operation of the statute, but was at least partly occasioned 
by the failure of carriers to adopt a more realistic attitude toward com- 
petitors. As a matter of fact, the decline in credit could be attributed 
largely, if not solely, to the shrinkage of railroad traffic. This, in turn, 
was due primarily to the unprecedented depression, but was accentuated, 
to some extent, by the sudden realization that railroads were now faced 
with serious competition by new means of transportation. The rail- 
roads themselves and their security holders had done nothing to miti- 
gate this situation. On the contrary, by means of publicity employed 
in attempting to secure restrictive legislation against these other forms 
of transportation, they had further alarmed the public. 

The carriers offered as the only solution for their difficulties a 15 
per cent increase in freight rates. The Commission wished to know 
whether or not this was an ‘‘effective, reasonable and lawful way to 
meet the situation?’’ If this had not been a deadly serious matter at a 
critical period, not only in the life of the railroads, but in our nation 
itself, one might translate the Commission’s rejoinder into the col- 
loquial, but highly effective, ‘‘Are you kiddin’?’’, for they served notice 
on all concerned that they were fully conversant with the situation. 
Thus, at page 571 of the report we find the following language: 


‘*It is not inappropriate to say that we approach this question 
with a background of experience with railroad rates, and the con- 
ditions under which they are made and can be maintained * * *. We 
have also made extensive inquiries into motor transportation and are 
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informed in regard to transportation by waterways and pipelines, 
and we know the extent to which the railroads have reduced rates 
to meet such competition.”’ 


On the basis of this alleged experience, it points out that high 
railroad rates have driven much of the traffic in bulk commodities to 
the water carriers, coastwise, inland waterway and great lakes, in less- 
than-carload shipments to the trucks and in oil and gasoline to pipeline 
(which also cuts down the traffic in coal). The coal traffic is also re- 
duced by the construction of central power plants and the maintenance 
of high longhaul rates has already tended to localize industry. Recog- 
nition of these facts demonstrates that an increase in freight rates con- 
stitutes ‘‘plain peril’’ to the railroads. ‘‘The chief dangers are (1) that 
at a time when transportation costs are of vital consequence to every in- 
dustry it will stimulate new competitive forces already rapidly develop- 
ing, (2) that it will alienate or impair the friendly feeling toward the 
railroads on the part of the people of the country which is essential 
to adequate legislation for their protection and the proper regulation of 
all forms of transportation in the public interest, and (3) that it will 
disturb business conditions and an already shell-shocked industry, and 
accelerate the tendency toward a localization of industry.’’ (575). 

On the basis of this reasoning, the Commission denied the carriers’ 
petition for a 15 per cent increase in all freight rates. In the writer’s 
opinion, this decision was a momentous one. Under the original inter- 
pretation of Section 15(a) of the Interstate Commerce Act, as we have 
learned earlier, the Commission considered that it had executed its full 
duty when it determined the value of the carriers’ properties for rate 
making purposes, fixed the rate of the ‘‘fair return’’ on those proper- 
ties and then determined the level of rates which was calculated to pro- 
duce that fair return. Had it followed this precedent in 1931, the rail- 
roads’ petition would have been granted. This was especially true if 
the Commission had not wished to substitute its own judgment for that 
of the railroad management, since the latter insisted that the 15 per 
cent increase in rates was the only remedy to augment their revenues. 
Although it specifically disclaimed any such intention, its decision was, 
without question, a usurpation of the function of management. Though 
the evidence before it clearly and overwhelmingly showed that the car- 
riers were not earning, indeed had never earned a fair return on their 
properties, it deliberately decided that the railroad executives had failed 
to exercise the judgment confided to them by law and it, therefore, al- 
though not so authorized by law, was compelled to assume the disagree- 
able duty of acting for them. 

That it realized, at least in part, the dangers of this new role seems 
apparent. Its own view that the increase in rates would not furnish 
the added revenue was in itself not sufficient to justify complete re- 
jection of the carriers’ petition. The Commission could be wrong, be- 
lieve it or not, and then where would be its vaunted prestige? Accord- 
ingly, as a sort of afterthought, it threw in, almost one might suggest, 
the conclusion ‘‘that such an increase would raise the rates upon many 
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kinds of traffic above a just and reasonable level’’ (577). It pointed 
out, also, that it was engaged in revisions of class rates and had also 
prescribed reasonable maximum rates on furniture, livestock, petroleum 
and petroleum products whose net effect would be a ‘‘substantial in. 
crease in revenue’’ barring unanticipated diversion to the trucks. Fin. 
ally, it suggested that a careful study by traffic departments of their 
rate structures would disclose numerous instances in which a change 
in individual rates (not necessarily an increase) would produce addi- 
tional revenue. 

Having thus dashed the carriers’ hopes to the ground, the Com- 
mission relented and, in an appendix or codicil to the principal docu- 
ment, it authorized increases of various amounts per ton or per 100 
pounds on a limited list of commodities as well as a percentage increase 
in switching, lighterage and accessorial service. The fact that it did 
so would add little of importance or interest to this case were it not 
for the unique conditions with which it surrounded its largesse. 

In the first place, the increases were to expire March 31, 1933. In 
the second place, the revenues resulting from such increases were to be 
pooled or, as the Commission itself said, ‘‘marshalled for the benefit of 
the carriers in need.’’ In the third place, the increase was to be con- 
ditioned upon the submission by the carriers before December 1, 1931, 
to the Commission for its approval of such a plan for the division of 
the proceeds. Finally, the increases were to be accepted as an entirety. 
If reductions were to be made later in any of the rates advanced under 
the order, the reduction must be made by cutting the basic rate, not by 
lopping off the increase. 

This clever little device for the pooling of revenue is simply para- 
graphs (5) and (6) of Section 15a in a new guise. Any carrier earn- 
ing sums in excess of 6 per cent upon the value of its property held 
for or used in the service of transportation, was, by that statute, re- 
quired to hold such sums for and pay them to the United States which, 
through the agency of the Interstate Commerce Commission, was to 
establish a general railroad contingent fund. The fund so created, was, 
by the provisions of paragraph (10), to furnish loans to indigent ecar- 
riers for various laudable purposes. 

In the present instance, however, none of the carriers was earning, 
and few had ever earned, as much as 6 per cent upon the value of its 
property. To require the establishment of a contingent fund, under 
the circumstances, would seem to be clearly extra-legal and beyond the 
power of the Commission. That conclusion, however, disregards Section 
5 paragraph (1) of the Interstate Commerce Act. Drawn primarily 
to prohibit pooling, there is a proviso which authorizes the Commission, 
either upon application of any carrier, or upon its own initiative, ‘‘to 
approve and authorize if assented to by all the carriers involved, such 
division of traffic or earning, under such rules and regulations, and for 
such consideration as between such carriers and upon such terms and 


conditions, as shall be found by the Commission to be just and reason- 
able in the premises.”’ 
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The carriers were unwilling to accept the pooling plan, contending 
(1) that the officers of none of them had authority to cede revenues 
received to other carriers and would consequently be personally liable to 
stockholders should they do so; and (2) that Section 5 (1) related to 
competing carriers only and did not authorize the Commission to pre- 
scribe pooling revenues of carriers generally. Instead they made a 
counter proposal, viz. that sums arising from the increases in revenues 
be pooled as suggested by the Commission but held in trust for their 
original owners and loaned, not given, to carriers in need of assistance. 

In a supplemental report in 179 I. C. C. 215, the Commission point- 
ed out that it was not empowered by law to approve any such arrange- 
ment, but since the alternative plan promised to carry out the intent 
of the Commission’s original order, the requirement as to pooling would 
be rescinded and it would rely on the carriers to apply the funds de- 
rived from the increases in accordance with the purposes expressed in 
the original report. The condition requiring acceptance of the author- 
ized increases on an all or nothing basis, was also eliminated. 

In a brilliant and well reasoned dissent concurred in by Commis- 
sioners MeManamy, Porter and Mahaffie, Commissioner Eastman stood 
out for the Commission’s original plan, accusing the majority of cow- 
ardice, since in his opinion ‘‘the motive behind this action is evidently 
fear that if the Commission should adhere to the pooling plan, that 
plan might be rejected and the Commission thereupon be held respon- 
sible for financial difficulties which might then ensue,’’ (236, 237). 

Their financial difficulties continuing, on December 10, 1932, the 
earriers generally presented to the Commission a petition requesting 
permission to file a blanket tariff to continue the increased rates in ef- 
fect beyond the original expiration date, namely, March 31, 1933. They 
also asked elimination of the requirement that any part of the revenue 
derived from the rates in question be paid over by the carrier receiving 
them for the use or benefit of any other carrier. There was no doubt 
of their continued needs since, on the basis of value fixed by the Com- 
mission in Increased Rates, 1920, supra, the rate of return on the Class 
I carriers for 10 months in 1932 was only 1.23 per cent, and they were 
failing to earn the amount of their interest, rentals and other deduc- 
tions from gross income by nearly 169 million dollars for the first three 
quarters of that year. 

Notwithstanding its full recognition of this hapless state to which 
the railroads had been reduced, the Commission in its second supple- 
mental report in 191 I. C. C. 361, rejected the petition almost in toto. 
The increases, it said, were merely intended as a stop gap during a 
period of readjustment of all railroad rates and they were authorized 
for a single purpose—the bolstering of finances of the more indigent 
carriers. The rate level which the Commission claimed was much too 
high in relation to the price level of all commodities in 1931, was more 
out of line than ever in 1932. The price level of practically all com- 
modities had continued to fall and the abnormal relation of freight 
rates, as a whole, to the general level of commodity prices was, there- 
fore, much more pronounced. Furthermore, the revenue produced by 
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the surcharges fell far short of expectations, and the Railroad Credit 
Corporation, though helpful, had turned out to be a minor prop to 
railroad finances. Under these circumstances, the surcharge plan fell 
far short of solving the problem of railroad credit and, in any case, con- 
tinuing the increase would be equivalent to a general increase in freight 
rates. In its opinion, ‘‘the problems with which the railroads are con- 
fronted today cannot be solved by general increases in freight rates,” 

It accordingly found that the surcharges, as such, should be brought 
to an end, but to cushion the shock, permitted the carriers to file tar. 
iffs continuing them in effect until September 30, 1933. It was also of 
the opinion that it would be advantageous for the loaning plan to be 
continued in effect. 

To the majority report, Commissioners Eastman, Porter and Tate 
append lengthy dissents. Neither majority nor minority opinions would 
have been of sufficient importance in a study of general rate principles 
to merit special comment were it not for one glaring fact. Gone for 
good and all is the pretense that the Commission has no authority to 
usurp the managerial duties of the railroad executives. The carriers 
had insisted that they must have more revenue and proposed a gen- 
eral increase in freight rates to secure it. Hitherto, the Commissioners 
had at least nominally given adherence to the theory that they were 
not managers of the railroads. Now, for the first time, and whether 
concurring in the majority report, or filing dissents of their own, the 
individual commissioners speak as though the legitimate managers had 
abdicated and they were called upon to act for them. It was their 
opinion, not the opinion of the executives, that ‘‘their low earnings 
are not the result of low rates’’ (370). Eastman suggested that ‘‘the 
major dislocation between commodity prices and the charges for trans- 
portation service may be one of the factors which are impeding the 
recovery of business’’ (374). Porter opined that ‘‘The present rail- 
road distress is undoubtedly due to the same conditions that affect every 
other industry—the lack of business.’’ (380). Finally, Commissioner 
Tate said ‘‘* * * I have tried to give all the force reasonably and log- 
ically possible to the argument that managerial discretion should be 
allowed to determine this question. However, the law places upon the 
Commission * * * the duty to use its discretion where a question of 
the preservation of the revenue of the carriers is involved * * *.’’ 

Thus, one and all, they substituted their judgment for that of the 
executives. Yet it is to be noted that, for the most part, the substitu- 
tion was not complete. They disagreed with the remedy for railroad 
troubles which the executives of the railroads themselves advanced, but 
they were quite as ill prepared as those executives to suggest any other 
prompt and effective remedy. It was their opinion that a substantial 
revival in traffic was all the carriers needed and perhaps, just perhaps, 
a reduction in the general level of freight rates might bring that re- 
vival. But though it had the courage to scotch the railroads’ own plan, 


it did not back up its own convictions with a general reduction which 
it thought might be effective. 





Our Honor Roll 


By Epwarp H. DeGroot, Jr. 


Association Members in the Armed Forces 


The following names are those of our members in our Country’s 
armed services concerning whom we have definite information. The 
cooperation of those who have voluntarily written, and also those who 
have so kindly procured data and furnished it in reply to requests, is 
sincerely appreciated. 


Major Phil W. Bowman (See May Journal), has been transferred 
from Kansas City. His new address is: Transportation Section, Army 
Air Depot, Spokane Air Service Command, Spokane, Wash. 

Lieut. Reuben Crimm (formerly General Counsel, Southern Motor 
Carriers Rate Conference, Atlanta, Georgia), is now attached to the 
office of the Judge Advocate General, Washington, D. C. 

Pvt. Andrew J. Friel, (Formerly Terminal Manager Interstate 
Motor Freight System, Philadelphia, Pennsylvania,) 33785577, now lo- 
eated at O. C.S., S. A. A. C. C., 304 T. S. S. Sq. B Fit. 7 A. A. F., 
San Antonio, Texas. 

Pvt. Charles J. Harriss, A. S. N. 38699116, (Formerly Traffic Man- 
ager, Enid Board of Trade, Enid, Oklahoma) has been assigned to 
Hdgqrs. Co. 752nd Ry. Opn. Btn. - A. 8. F. T. C., Camp Plauche, New 
Orleans 12, Louisiana. 

Major George D. Hart, (May Journal), is now Lieutenant Colonel 
Hart. We are always glad to publish promotions! 

Commander L. B. Hughes, U. 8. N. R. (Oakland, Calif.), Supply 
Corps, is Officer in Charge—11th & 12th Naval District Property Trans- 
portation Offices, located at Room 812 Hobart Building, San Francisco, 
Calif. Commander Hughes was ordered to duty as a Reserve Officer 
early in 1941 with temporary duty assignment at U. S. Navy Receiving 
Ship, Yerba Buena Island, San Francisco; followed by duty at U. S. 
Navy Purchasing Office, same city ; U. S. Naval Supply Depot, Oakland ; 
Transportation Division, Bureau of Supplies and Accounts, Washing- 
ton, D. C.; and now present assignment. 

Tneut. Julian M. King, U. 8S. N. R. (Chairman and Publishing 
Agent, Atlantic-Gulf Coastwise S. S. Freight Bureau, New York, N. Y.), 
is in the Naval Air Force; present address, USNR, NAAF, San Clemente 
Island, Care Postmaster, San Diego 56, California. Lieut. King is 
now under orders to return to Pearl Harbor, Hawaii, where he for- 
merly was stationed. 

Captain Frederick H. Korth, Air Corps (Fort Worth, Texas), has 
successively held the following named assignments: Commanding Of- 
ficer, 347th Base Squadron; Group Executive Officer, 5th Ferrying 
Group; Adjutant, 2nd Ferrying Squadron; and is now Reclassification 
Officer, Headquarters 550th AAF Base Unit, Headquarters Ferrying 
Division, Air Transport Command, Cincinnati 2, Ohio. He was pro- 
moted from 2nd Lieutenant to 1st Lieutenant November 10, 1942 and 
to Captain May 4, 1943. 

Lieut. (j.g.) Harvey F. Krogman, 8. C., U. 8. N. R., (T. M. Cham- 
ber of Commerce, St. Joseph, Mo.), has been assigned to the Transporta- 
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tion Division, Bureau of Supplies & Accounts, Navy Department, Wash. 
ington, D. C. 

Major T. A. L. Loretz, (Loretz & Shannon, Los Angeles, Calif.), 
c/o R. T. O., W. B..S., A. P. O. 515, Care Postmaster New York, N. Y,, 
is reported as on active duty overseas. 

Commander F. M. McCarthy, U. 8S. N. (May Journal), has now 
been assigned to duty as Commanding Officer, 23rd Regiment, U. S. N,, 
and may be addressed Care Fleet P. O., San Francisco, California. Mr. 
McCarthy was formerly manager, Bull S. S. Lines, Pleasanton, Texas. 

Cpl. John K. Meskimen, A. S. N., 37723550, now serving with Com- 
pany ‘‘O’’ 12th A. S. F. Tng. Regt., Camp Lee, Virginia. 

Captain Edwin F. O’Hanlon (May Journal), Formerly with Union 
Carbide Co., Inc., New York City, is now reported as serving in the 
office of the Chief of Transportation; Headquarters European Theatre 
of U. 8. Army. 

Captain Francis J. Ortman, 0-563965 (Roberts & McInnis, Wash- 
ington, D. C.), is assigned to duty at Headquarters, Air Service Com- 
mand, Patterson Field, Fairfield, Ohio. 

Tneut. Warren Price, Jr., (Formerly with Middle Atlantic Motor 
Carrier Conference, Washington, D. C.), now U. S. N. R. 24,300, Class 
27, N. T. S., Ft. Schuyler, New York, N. Y. 

Tieut. Norman J. Rugowitz (Schenley Distillers Corp.), is on as- 
signment in the 179th Field Artillery Battalion, Fort Sill, Okla. 

Tneut. Dan R. Schwartz (Kitchen & Schwartz, Jacksonville, Fla.), 
entered service April 18, 1942 and served one year in Armed Guard as 
Gunnery Officer. Received letter from Secretary of the Navy for ac- 
tion in South Atlantic, June, 1942. Since June 1943 has been serving 
as Gunnery Officer on Destroyer Escort. 

Master Sergeant Irving V. Simon, A. S. N. 32507216, (Auditor, 
Merca Traffic Service Bureau, New York City) now serving in the 
Transportation Corps in New Guinea. His address is 489th Port Bat- 
talion, Transportation Corps, A. P. O. 928, ¢/o Postmaster San Fran- 
cisco, California. 

Lieut. J. Stephen Sonenclar, Transportation Corps, U. S. A., (for- 
merly with W. T. Cowan Trucking Company, Hoboken, New Jersey) is 
now Transportation Officer, Holabird Signal Depot, Baltimore 19, Mary- 
land. 

Major John Allan Watkins (formerly of the law firm of Watkins 
& Watkins, Atlanta, Georgia) has been overseas two years and is with 
the Staff of the 8th Air Force in England. 

Commander Maxwell W. Wells, U. S. N. R., (Maguire, Voorhis & 
Wells, Orlando, Fla.), was called into the Navy in July 1940. After 
serving a year at the Naval Air Station, Jacksonville, Fla., he was on 
the staff of Admiral Stark for 16 months, in London; then on assign- 
ment for some months in Washington, and is now ‘‘somewhere in the 
Southern Pacific.’’ 

Staff Sergeant James Wheeler (Louisville, Ky.), is a member of 
Unit No. 1, Station 2, North Atlantic Wing, Air Transport Command, 
Presque Isle, Maine, assigned to duty with the Staff Judge Advocate of 
Presque Isle Army Air Field—duties legal and clerical. 
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Information Lacking 


The following names and business, home or professional addresses 
are those of members understood to be in the armed services, but as to 
whom we are as yet without definite information. Will not each member 
please check this list promptly and supply such further facts as may be 
possible ? 


George 8. Aldhizer, Jr., First National Bank Building, Harrison- 
burg, Va. 

Leslie J. Anderson, 1100 First Natl.-Soo Line Building, Minneap- 
olis, Minn. 

Meyer E. Aronoff, 1102 Title Guaranty Building, St. Louis, Mo. 

H. Malcolm Baldrige, 437 Omaha Natl. Bank Building, Omaha, Neb. 

James E. Bednar, Subway Terminal Building, Los Angeles, Calif. 

Norman Block, Southeastern Building, Greensboro, N. C. 

Ralph G. Boyd, 220 Devonshire Street, Boston, Mass. 

Stuart B. Bradley, 135 South LaSalle Street, Chicago, Ill. 

Lieut. Jos. M. Bruce (J. M. Bruce Mfg. Co., Mdse. Mart), Chicago, 
Ill. 

Robert W. Brunow, 216 East Pearl Street, Louisville, Ky. 

Raymond E. Bruns, Chamber of Commerce, Fargo, N. D. 

Nathan Cherrick, 958 Paul Brown Building, St. Louis, Mo. 

N. Hart Cohen, Sinclair Building, Steubenville, Ohio. 

Joseph V. Cullum, 4700 Bergenline Avenue, Union City, N. J. 

J. Edwin Daugherty, Old Post Office Building, Knoxville, Tenn. 

S. L. Daugherty, 108 River Drive, Three Rivers, Mich. 

Ben M. Davis, Mims Building, Abilene, Texas. 

Private Robert F. Downey, 190 Sigourney Street, Hartford, Conn. 

Garfield R. Drinnon, Cumberland Avenue, Middlesboro, Ky. 

Michael Felcone, 717 Broad Street Bank Bldg., Trenton, N. J. 

Keith R. Ferguson, 311 California St., San Francisco, Calif. 

Abraham Freundlich, 261 Broadway, New York, N. Y. 

Charles P. Gillespie, Main Street, Tazewell, Va. 

Fred M. Glass, 420 Lexington Avenue, New York, N. Y. 

Tieut. Commander Jos. W. Gosselin, 138 Willow Rd., Nahant, Mass. 

David Green, 26 Thirteenth Avenue, Newark, N. J. 

John M. Gregory, 514 State Building, San Francisco, Calif. 

George B. Griggs, Sager Building, Lebanon, II. 

Wm. J. Guenther, 520 Illinois Bldg., Indianapolis, Ind. 

J. Donald Hauselt, 132 Stevens Street, Wellsville, N. Y. 

Kyle Hayes, Northwestern Bank Bldg., North Wilkesboro, N. C. 

Wm. 8S. Hope (Waring & Brockington, 35 Broad Street), Charles- 
ton, S. C. 

Wirt P. Hozie, 1000 Waterloo Building, Waterloo, Ia. 

John N. Hughes, Jr., 819 Southern Surety Building, Des Moines, Ia. 

James F. Hynan, 8227 Langley Avenue, Chicago, III. 

Alvin C. Johnson, 734 Circle Tower, Indianapolis, Ind. 

Erwin A. Jones, Court House, Seward, Neb. 
Robert M. Kerr, 830 American Bank Building, Portland, Ore. 
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Lazarre H. Kramer, Suite 1832, 160 North LaSalle Street, Chicago, 


J. Harry LaBrum, 1507 Packard Building, Philadelphia, Pa. 
Cornelius Lynde, 135 South LaSalle Street, Chicago, Ill. 

Clair W. MacLeod, 111 Sutter Building, San Francisco, Calif. 
Curry J. Martin, Suite 1521, 77 West Washington St., Chicago, Ill, 
Thos. C. McDermott (Mgr. Garford Trucking Co.) Cambridge, Mass. 
Wm. D. McFarland, (Walker, Atwood & Porter), 10 South LaSalle 


Street, Chicago, Ill. 


Wm. C. Mellender, 3831 West 65th Street, Chicago 29, Ill. 
Robert W. Meserve, 220 Devonshire Street, Boston, Mass. 
Emil H. Molthan, 2500 Fidelity-Philadelphia Trust Building, Phila- 


delphia, Pa. 


John G. Newitt, 708 First Natl. Bank Building, Charlotte, N. C. 
James H. Peters, 43 Court Street, Portsmouth, Va. 

Colonel Carl L. Phinney, 701 Cotton Exchange Bldg., Dallas, Texas. 
Joseph F. Pleva, 1010 Pioneer Building, St. Paul, Minn. 

Meyer Poses, 44 West 44th Street, New York, N. Y. 

Adolph J. Radosta, Jr., Room 1768, 208 South LaSalle Street, Chi- 


eago, Ill. 


Mich. 


Leslie M. Rudy, Port of Redwood City, Redwood City, Calif. 
Reagan Sayers, 304 Century Building, Fort Worth, Tex. 
Joseph M. Scanlon, 111 West Washington St., Chicago, Ill. 
Gray Silver IT, 126 South Queen Street, Martinsburg, W. Va. 
Frank K. Sims, Jr., 602-606 Law Building, Charlotte, N. C. 
Harold H. Singer, 905 Commercial Building, Dayton, Ohio. 
Julius D. Slutzky, 160 North LaSalle Street, Chicago, Ill. 
Harry F. Smith, 114 West South Street, Kalamazoo, Mich. 
Samuel Spencer, 701 Union Trust Bldg., Washington, D. C. 
Orla St. Clair, Robert Dollar Building, San Francisco, Calif. 
Albert E. Stephan, 2000 Northern Life Tower, Seattle, Wash. 
Daniel B. Strickler, 47 North Duke Street, Lancaster, Pa. 
Arthur G. Syran, 76 Beaver Street, New York, N. Y. 
Conrad E. Thornquist, 300 Michigan Trust Bldg., Grand Rapids, 


Lewis B. Thornton, 138 - 25 Union Turnpike, Flushing, L. I., N. Y. 
Samuel D. Trusty, 735 Lathrop Building, Kansas City, Mo. 

Arthur D. Van Buskirk, 747 Union Trust Building, Pittsburgh, Pa. 
Edward M. Watters, Jr., 1331 Fidelity-Philadelphia Trust Bldg., 


Philadelphia, Pa. 





G. A. Welge, 317 East Buena Vista Street, Chester, Illinois. 
William F. White, 2100 Mills Tower, San Francisco, Calif. 
Thomas A. White, 125 Plummer Avenue, Winthrop, Mass. 
George W. Whittaker, 61 Broadway, New York, N. Y. 

Frederick J. Wilkens, 120 Broadway, New York, N. Y. 

Eugene 8. Williams, 506 Standard Oil Building, Baltimore, Md. 
Payne Williams, 102 Warren Street, New York, N. Y. 

George O. Wilson, 1108 Magnolia Building, Dallas, Tex. 

John A. Wright, 135 South LaSalle Street, Chicago, II. 
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New Administrative Procedure Bills 
Introduced in Congress 


(H. R. 5081 and 8. 2030) 


Under date of June 21st, Representative Hatton W. Sumners of 
Texas and Senator Pat McCarran of Nevada introduced Bills in Con- 
gress ‘‘to improve the administration of justice by prescribing fair 
administrative procedure.’’ The Bills are designated H. R. 5081 and 
§. 2030 and are identical. These Bills are sponsored by the American 
Bar Association. (See: April, 1944 issue of American Bar Association 
Journal. ) . 

For the information of our members S. 2030 is quoted below: 


A BILL 


To improve the administration of justice by prescribing fair ad- 
ministrative procedure. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act, divided 
into sections and subsections, may be cited as the ‘‘ Administrative 
Procedure Act.’’ 

DEFINITIONS 


‘*Agency’’ means each office, board, commission, independent es- 


tablishment, authority, corporation, department, bureau, division, in- 
stitution, service, administration, or other unit of the Federal Govern- 
ment other than Congress, the courts, or the governments of the pos- 
sessions, Territories, or the District of Columbia; but, except as to 
the requirements of section 2, there shall be excluded from the 
operation of this Act all functions which by law expire (1) on or 
before July 1, 1947, or (2) on the termination of present hostilities or 
within any fixed period thereafter ; ‘‘rule’’ means the written statement 
of any regulation, standard, policy, interpretation, procedure, require- 
ment, or other writing issued or utilized by any agency, of general ap- 
plicability and designed to implement, interpret, or state the law or 
policy administered by, or the organization and procedure of, any 
agency ; and ‘‘rule making’’ means the administrative procedure for the 
formulation of a rule; ‘‘adjudication’’ means the administrative pro- 
cedure of any agency, and ‘‘order’’ means its disposition or judgment 
(whether or not affirmative, negative, or declaratory in form), in a 
particular instance other than rule making and without distinction 
between licensing and other forms of administrative action or authority. 


Pusuiic INFORMATION 


See. 2. Except to the extent that there is directly involved any 
military, naval, or diplomatic function of the United States requiring 
secrecy in the public interest— 
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(a) Rutes—Every agency shall separately state and currently 
publish rules containing (1) descriptions of its internal and field or- 
ganization together with the general course and method by which each 
type of matter directly affecting private parties is channeled and de. 
termined; (2) substantive regulations authorized by law and adopted 
by the agency, as well as any statements of general policy or inter. 
pretations framed by the agency and of general public application; and 
(3) the nature and requirements of all formal or informal procedures 
available to private parties, including forms and instructions as to the 
scope and contents of all papers, reports, or examinations. 

(b) Ruuines anp Orpers—Every agency shall preserve and pub- 
lish or make available to public inspection all rulings on questions of 
law and all opinions rendered or orders issued in the course of ad- 
judication, except to the extent (1) required by rule for good cause 
and expressly authorized by law to be held confidential or (2) relating 
to the internal management of the agency and not directly affecting the 
rights of, or procedures available to, the public. 

(c) RELEases—Except to the extent that their contents are included 
in the materials issued or made available pursuant to subsections (a) 
and (b) of this section, every agency shall, either prior to or upon is- 
suance, file with (or, in the ease of any agency not located at the Na- 
tional Capital, register and mail to) the Division of the Federal Regis- 
ter all other releases intended for general public information or of gen- 
eral application or effect; and the Division shall preserve and make all 
such filings available to public inspection in the same manner as docu- 
ments published in the Federal Register. 


Rvuie MAKING 


Sec. 3. Except to the extent that there is directly involved any 
military, naval, or diplomatic function of the United States— 

(a) Notice—Every agency shall publish general notice of proposed 
rule making, including (1) a statement of the time, place, and nature 
of public rule making procedures; (2) reference to the authority under 
which the rule is proposed; and (3) a description of the subjects and 
issues involved; but this subsection shall apply only to substantive 
rules, shall not be mandatory as to interpretative rules, general state- 
ments of policy, or rules of agency organization or administrative pro- 
cedure, and shall not apply in cases in which notice is impracticable 
because of unavoidable lack of time or other emergency. 

(b) Procepures—In all cases in which notice of rule making is re- 
quired pursuant to subsection (a) of this section, the agency shall 
afford interested parties an adequate opportunity, reflected in its pub- 
lished rules of procedure, to participate in the formulation of the pro- 
posed rule or rules through (1) submission of written data or views, 
(2) attendance at conferences or consultations, or (3) presentation of 
facts or argument at informal hearings. Parties unable to be present 
shall be entitled as of right to submit written data or arguments. All 
relevant matter presented shall be recorded or summarized and given 
full consideration by the agency. The reasons and conclusions of the 
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agency shall be published upon the issuance or rejection of the rules 
or proposals involved. Agencies are authorized to adopt procedures 
in addition to those required by this section, including the promulga- 
tion of rules sufficiently in advance of their effective date to permit 
the submission of criticisms or data by interested parties and consider- 
ation and revision or suspension of the rules by the agency. Nothing 
in this section shall be held to limit or repeal additional requirements 
imposed by law. In place of the foregoing provisions of this subsec- 
tion, in all cases in which rules are required by statute to be issued only 
after a hearing the full hearing and decision requirements of sections 
6 and 7 shall apply. 

(ec) Prtrrions—Every agency authorized to issue rules shall accord 
any interested person the right to petition for the issuance, amendment, 
or recission of any rule in conformity with adequate published pro- 
cedures for the submission and prompt consideration and disposition of 
such requests. 

ADJUDICATION 


Sec. 4. In every administrative adjudication in which the rights, 
duties, obligations, privileges, benefits, or other legal relations of any 
person are required by statute to be determined only after opportunity 
for an administrative hearing, except to the extent that there is directly 
involved (1) adjudication by any agency composed of representatives of 
the parties or of organizations of parties or (2) any matter subject to 
a subsequent trial of the law and the facts de novo in any court— 

(a) Notice—In cases in which the agency is the moving party 
it shall give due and adequate notice in writing specifying (1) the 
time, place, and nature of relevant administrative proceedings, (2) the 
particular legal authority and jurisdiction under which the proposed 
proceeding is to be had, and (3) the matters of fact and law in issue. 
In instances in which private persons are the moving parties, the agency 
or other respondents shall give prompt notice of averments, claims, or 
issues controverted in fact or law. The statement of issues of fact 
in the language of statutory standards delegating general authority 
or jurisdiction to the agency involved shall not be compliance with this 
subsection. 

(b) Procepure—The agency shall afford all interested parties the 
right and benefit of fair procedure for the settlement or adjudication 
of all relevant issues through (1) an adequate opportunity for the in- 
formal submission and full consideration of facts, claims, argument, 
offers of settlement, or proposals of adjustment; and (2) thereafter, to 
the extent that the parties are unable to so determine any controversy 
by consent, full hearing and decision in conformity with sections 6 and 
7. In eases in which determinations rest upon physical inspections or 
tests, opportunity for fair and adequate retest or reinspection by su- 
perior officers shall be provided, and thereafter hearing and decision in 
compliance with sections 6 and 7 shall be made available to the parties. 
In all instances in which statutes authorize and unavoidable limitations 
of time or other substantial factors are found to require summary 
action (whether of an emergency character or whether preliminary, 
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intermediate, or final, and including the issuance of stop orders or their 
equivalents), no action so taken shall be lawful unless opportunity for 
informal conference with the agency or with responsible officers thereof 
shall first have been made available for the prompt adjustment or other 
fair disposition by consent of all relevant issues of law or fact; and 
no summary action so taken shall be lawful unless within a reasonable 
time thereafter the parties shall have been afforded an adequate op- 
portunity for hearing and decision in accordance with sections 6 and 7. 

(ce) DecLARATORY OrDERS—Every agency is authorized to make and 
issue declaratory orders to terminate a controversy or to remove un- 
certainty as to the validity or application of any administrative author. 
ity, discretion, rule, or order with the same effect and subject to the 
same judicial review as in the case of other rules or orders of the agency; 
but such orders shall be issued only upon the petition of a proper party, 
in conformity with the notice and procedure required by this section, 
and to the extent that the agency is authorized by statute to issue orders 
after administrative hearing. 


ANCILLARY MATTERS 


Sec. 5. In connection with any administrative rule-making, ad- 
judication, investigation, or other proceeding or authority— 

(a) APPEARANCE—Except as otherwise provided by sections 6 and 7, 
every agency shall accord every person subject to administrative au- 
thority and every party or intervenor (including individuals, partner- 
ships, corporations, associations, or public or private agencies or or- 
ganizations of any character) in any administrative proceeding or in 
connection with any administrative authority the right at all reason- 
able times to appear in person or by counsel before it and its officers 
or employees, and shall afford such parties so appearing every reasonable 
opportunity and facility for negotiation, information, adjustment, or 
formal or informal determination of any issue, request, or controversy. 
Every person personally appearing or summoned in any administrative 
proceeding shall be freely accorded the right to be accompanied and 
advised by counsel. Every person subject to administrative authority 
or party to any administrative proceeding shall be entitled to a prompt 
determination of any matter within the jurisdiction of any agency. In 
fixing the times and places for formal or informal proceedings due re- 
gard shall be had for the convenience and necessity of the parties or 
their representatives. 

(b) INVEsTIGATIONS—No agency shall issue process, make inspec- 
tions, require reports, or otherwise exercise investigative powers except 
(1) as expressly authorized by law, (2) within its jurisdiction, 
(3) where substantially necessary to its operations, (4) through its 
regularly authorized representatives, (5) without disturbing rights of 
personal privacy, and (6) in such manner as not to interfere with pri- 
vate occupation or enterprise beyond the requirements of adequate law 
enforcement. The exercise of such powers or use of information s0 
acquired for the effectuation of purposes, powers, or policies of any 


other agency or person shall be unlawful except as expressly authorized 
by statute. 
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(ec) Suspenas—Every agency shall issue subpenas authorized by 
law to private parties upon request and, as may be required by its 
general rules of procedure, upon a simple statement of the general 
relevance and reasonable scope of the testimony or other evidence so 
sought. The names of witnesses and the purpose and nature of the 
evidence so sought shall not be made available to agency prosecutors 
or investigators. Upon contest of the validity of any administrative 
subpena or upon the attempted enforcement thereof, the court shall 
determine all questions of law raised by the parties, including the au- 
thority or jurisdiction of the agency in law or fact, and shall enforce 
(by the issuance of a judicial order requiring the future production of 
evidence under penalty of punishment for contempt in case of con- 
tumacious failure to do so) or refuse to enforce such subpena accord- 
ingly. 

(d) Dentats—Every agency shall give prompt notice of the denial, 
in whole or in part, of any application, petition or other request of any 
private party. Such notice shall be accompanied by a statement of 
the grounds for such denial and any further administrative procedures 
available to such party. 

(e) Rerroactiviry—No rule or order shall be retroactive or effec- 
tive prior to its publication or service, unless such effect is both author- 
ized by law and required for good cause. Such required publication or 
service shall precede for a reasonable time the effective date of the rule 
or order. 

(f) Recorps—Upon proper request matters of official record shall 
be made available to all interested persons except personal data, in- 
formation required by law to be held confidential, or, for good cause 
found and upon published rule, other specified classes of information. 


HEARINGS 


See. 6. No administrative procedure shall satisfy the requirement 
of a full hearing pursuant to sections 3 or 4 unless— 

(a) Presmrne Orricers—The case shall be heard (1) by the ulti- 
mate authority of the agency or (2) by one or more subordinate hearing 
officers designated by the agency from members of the board or body 
which comprises the highest authority therein, State representatives au- 
thorized by statute to preside at the taking of evidence, or examiners 
appointed as provided herein. In the event hearing or deciding officers 
are no longer in office or are unavailable because of death, illness, or sus- 
pension, other such officers may be substituted in the sound discretion 
of the agency at any stage of proceedings required by this section and 
section 7. 

The functions of all hearing officers, as well as of those participat- 
ing in decisions in conformity with section 7, shall be conducted in an 
impartial manner, in accord with the requirements of this Act, with 
due regard for the rights of all parties as well as the facts and the law, 
and consistent with the orderly and prompt dispatch of proceedings. 
Such officers, except to the extent required for the disposition of ex 
parte matters authorized by law, shali not engage in interviews with, or 
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receive evidence or argument from, any party directly or indirectly ex. 
cept upon opportunity for all other parties to be present and in accord 
with the public procedures authorized by this section and section 7, 
Copies of all communications with such officers shall be served upon 
all the parties. Upon the filing of a timely affidavit of personal bias or 
disqualification or conduet contrary to law of any such officer at any 
stage of proceedings, the agency or another such officer, after hearing the 
facts, shall make findings, conclusions, and a decision as to such dis- 
qualification which shall become a part of the record in the case and be 
reviewable in conformity with section 9 and subsection (c) of section 7. 

Subject to the civil-service and other laws, insofar as not incon- 
sistent with the provisions of this Act, there shall be appointed for each 
agency as many duly qualified and competent examiners as may from 
time to time be necessary for the hearing or decision of cases, who shall 
perform no other duties, shall be removable only after hearing and for 
good cause shown, and shall receive a fixed salary not subject to change 
except that the Civil Service Commission shall survey and adjust ex- 
aminers’ salaries within minimum, and maximum limits of $3,000 and 
$9,000, respectively, in order to assure adequacy and uniformity in 
accordance with the nature and importance of the duties performed. 
Agencies occasionally or temporarily insufficiently staffed may bor- 
row examiners from other agencies upon application to, and selection 
and designation by, the Civil Service Commission. 

(b) Hearmine Powrers—Officers presiding at hearings shall have 
power, in accordance with the published rules of the agency, to (1) ad- 
minister oaths and affirmations; (2) issue such subpenas as may be av- 
thorized by law; (3) rule upon offers of proof and receive relevant 
oral or documentary evidence; (4) take or cause depositions to be taken 
whenever the ends of justice would be served thereby; (5) regulate the 
course of the hearing or the conduct of the parties; (6) hold informal 
conferences for the settlement or simplification of the issues by consent 
of the parties; (7) dispose of procedural motions, requests for ad- 
journment, and similar matters; and (8) make or participate in decis- 
ions in conformity with section 7. 

(c) EvipencE—No sanction, prohibition, or requirement shall be 
imposed or grant, permission, or benefit withheld in whole or in part 
except upon relevant evidence which on the whole record the agency 
shall find competent, credible, and substantial. The principles of ma- 
teriality, probative force, and substantiality as recognized in judicial 
proceedings of an equitable nature shall govern the proof, decision, and 
administrative or judicial review of all questions of fact. The character 
and conduct of every person or enterprise shall be presumed lawful 
until the contrary shall have been shown by competent evidence. When- 
ever the burden of proof is upon private parties to show right or en- 
titlement to privileges, permits, benefits, or statutory exceptions their 
competent evidence (other than opinions or conclusions) to that effect 
shall be presumed true unless discredited or contradicted by other 
competent evidence. Every party shall have the right of cross-examina- 
tion and the submission of rebuttal evidence in open hearing except that 
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ex. any agency may adopt procedures for the disposition of contested mat- 
cord ters in whole or in part upon the submission of sworn statements or 
n 7. written evidence subject to opportunity for such cross-examination or 
1pon rebuttal. The taking of official notice as to facts beyond the proof 
iS OF adduced in conformity with this section shall be unlawful unless of a 
any matter of generally recognized or scientific knowledge of established 
r the character and unless the parties shall both be notified (either upon the 
dis- record or in reports, findings, or decisions) of the specific facts so 
d be noticed and accorded an adequate opportunity to show the contrary 
n 7. by evidence. 
con- (d) Recorp—The transcript of testimony adduced and exhibits 
each admitted in conformity with this section, together with all pleadings, ex- 
rom ceptions, motions, requests, and papers filed by the parties, other than 
shall separately presented briefs or arguments of law, shall constitute the 
for complete and exclusive record and be made available to all the parties. 
4 DECISIONS 
and See. 7. In all cases in which an administrative hearing is required 
y in to be conducted in conformity with section 6— 
ned. (a) Intr1aL Supmission—At the conclusion of the reception of 
bor- evidence, the officer or officers who presided shall afford the parties 
tion adequate opportunity for the submission of briefs, proposed findings 
and conclusions, and oral argument for consideration in preparing an 
have initial decision in conformity with this section or, where subordinate 
ad- officers preside, an intermediate report. 
au- (b) Report or Decision—After the initial submission pursuant to 
vant subsection (a) of this section, (1) with or without first certifying to 
iken the agency any unusually novel or difficult questions of law for instruc- 
the tions, the subordinate officer or officers who heard the evidence shall 
‘mal find all the relevant facts and enter an appropriate order, award, judg- 
sent ment or other form of determination, or (2) the agency, upon the 
ad- petition of all the private parties or upon its own motion or by general 
acis- rule, shall require the entire record certified to it for initial decision. 
Whenever subordinate officers so render initial decisions and in the ab- 
| be sence (within such reasonable time as it may prescribe by general rule) 
part of either an appeal to the ageney (upon such specification of errors as it 
ney may require by general rule) or review upon the agency’s own motion 
ma- and specification of issues, such decisions shall without further pro- 
icial ceedings become final determinations and be effective, enforcible, and 
and subject to judicial review pursuant to section 9 to the same extent and 
eter in the same manner as though duly heard, decided, and entered by the 
vful agency itself. Whenever the agency either responds to questions of 
hen- law certified by subordinate hearing officers for instructions or makes 
en- the initial decision, an intermediate report of specific recommended 
heir findings of fact, conclusions of law, decision, and order or rule upon all 
fect relevant issues presented by the whole record shall be made and issued 
ther by the officer or officers who presided at the taking of evidence; and 
ina- thereupon the agency shall afford all parties reasonable opportunity 


for the submission of briefs, exceptions, proposed findings or conclus- 
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ions, and oral argument before it upon the basis of such report and any 
further specification of issues it may indicate. 

(ec) ADMINISTRATIVE REVIEw—Upon appeal to the agency from the 
initial decisions of subordinate officers or the review thereof on its own 
motion, the agency shall (1) afford the parties due notice of the specific 
issues to be reviewed; (2) provide an adequate opportunity for the 
presentation of briefs, proposed findings and conclusions, and oral 
argument by the parties; and (3) affirm, reverse, modify, remand, or 
set aside in whole or in part such decision ; but the failure of the parties 
to seek, or of the agency to require, such review shall not affect the 
right of judicial review pursuant to section 9. 

(d) CoNSIDERATION OF CasEs—AII issues of fact shall be consid- 
ered and determined exclusively upon the record required to be made 
in conformity with section 6. In the formulation and submission of 
intermediate reports or in the decision of any case initially or upon 
review of decisions of subordinate officers, all hearing, deciding, or re- 
viewing officers shall personally consider the whole or such parts of the 
record as are cited by the parties, with no other aid than that of clerks 
or assistants who perform no other duties; and no such officer, clerk, 
or assistant shall consult with or receive oral or written comment, 
advice, data, or recommendations respecting any such case from other 
officers or employees of the agency or from third parties. 

(e) Finpines AND Oprinions—All final decisions and determina- 
tions, whether of subordinate officers or initially or upon review by the 
ultimate authority within the agency, shall be stated in writing and ac- 
companied by a statement of reasons, findings of fact, and conclusions 
of law upon all relevant issues raised including matters of administra- 
tive discretion as well as of law or fact. The findings, conclusions, and 
stated reasons shall encompass all relevant facts of record and shall 
themselves be relevant to, and adequately support, the decision and 
order or award entered. 

(f) Service—All administrative findings, conclusions, opinions or 
statements of reasons, rules, or orders required to be made in conform- 
ity with this section shall be served upon all the parties and intervenors 
or other participants in the proceeding as well as upon all persons whose 
attempted intervention or participation has been denied and all in- 
terested persons who request in writing to be so notified. 


PENALTIES AND BENEFITS 


Sec. 8. In addition to all other limitations or requirements pro- 
vided by law— 

(a) Limrrations—No agency shall by order, rule, or other act (1) 
impose or grant any form of sanction or relief not specified by statute 
and within the jurisdiction expressly delegated to the agency by law; 
(2) withhold relief in derogation of private right or statutory entitle- 
ment; or (3) impose sanctions inapplicable to the factual situation pre- 
sented in any case. Sanction or relief includes, but is not limited to, 
the imposition, withholding, grant, denial, suspension, withdrawal, re- 
vocation ,or annulment, as the case may be, of any form of privilege, 
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license, permission, remedy, benefit, assistance, prohibition, requirement 
limitation, penalty, fine, taking or seizure of private property, or as- 
sessment of damages, costs, charges, or fees. 

(b) Licenses—In addition to the requirements of subsection (a) 
of this section, (1) in any ease, except financial reorganizations, in 
which an administrative license (including permit, certificate, approval, 
registration, charter, membership, or other form of permission) is re- 
quired by law and due request is made therefor such license shall be 
deemed granted in full to the extent of the authority of the agency 
unless the agency shall within not more than sixty days of such appli- 
cation have made its decision or set the matter for formal proceedings 
required to be conducted pursuant to sections 6 and 7 of this Act; 
(2) except in cases of clearly demonstrated willfulness or those in 
which public health, morals, or safety require otherwise, no withdrawal, 
suspension, revocation, or annulment of any such license shall be law- 
ful unless, prior to the institution of administrative proceedings there- 
for, any facts or conduct of which the agency has notice and which 
may warrant such action shall have been called to the attention of the 
licensee in writing and such person shall have been accorded a rea- 
sonable opportunity to demonstrate or achieve compliance with all 
lawful requirements; (3) no such license with reference to any busi- 
ness, occupation, or activity of a continuing nature shall expire, in any 
ease in which the holder thereof has made due and timely application 
for a renewal or a new license, until such application shall have been 
finally determined by the agency concerned. 

(ec) Pusiicrryr—Except as expressly authorized by law, no agency 
shall, directly or indirectly, issue publicity reflecting adversely upon 
any person, product, commodity, security, private activity, or enterprise 
otherwise than by issuance of the full texts of authorized public docu- 
ments, impartial summaries of the positions of all parties to any contro- 
versy, or the issuance of legal notice of public proceedings within its 
jurisdiction. 

JUDICIAL REVIEW 


See. 9. Except to the extent that there is directly involved any 
matter subject to a subsequent trial de novo or judicial review in any 
legislative court— 

(a) Rieut or Revigew—Any party adversely affected by any ad- 
ministrative action, rule, or order within the purview of this Act or 
otherwise presenting any issue of law shall be entitled to judicial review 
thereof in accordance with this section; and every reviewing court, act- 
ing pursuant to this section, shall have plenary authority to render such 
decision and grant such relief as right and justice may demand in full 
conformity with this Act and all other applicable law. 

(b) Form or Action—In addition to judicial review incident to 
proceedings for any form of criminal or civil enforcement of admin- 
istrative rules, orders, or process, the form of proceeding for judicial 
review shall be any special statutory review proceeding relevant to the 
subject matter or, in the absence or inadequacy thereof, any applicable 
form of legal action including actions for declaratory judgments or 
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writs of injunction or habeas corpus. Any party adversely affected or 
threatened to be so affected may, through declaratory judgment pro- 
cedure with or without prior resort to the issuing agency, secure a ju- 
dicial declaration of rights respecting the validity or application of any 
administrative act, rule, or order. Any action for judicial review may 
be brought against one or more of the following: (1) The agency in its 
official title at the time of the filing of the proceeding, by service upon 
its highest officer or any member of the body comprising its highest 
authority ; (2) the officer who is the head of, or one or more of the 
officers comprising the highest authority in, the agency; or (3) any one 
or more officers enforcing or authorized to enforce the act, rule, or order 
involved. 

(c) Courts AND VENUE—The review guaranteed by this section 
may be had upon application to the courts named in statutes specially 
providing for judicial review or, in the absence or inadequacy thereof, 
to any court of competent jurisdiction. Whenever a court shall hold 
that it is without jurisdiction on the ground that application should 
have been made to some other court, it shall transmit the pleadings and 
other papers to a court of competent jurisdiction which shall, after per- 
mitting any necessary amendments, thereupon proceed as in other cases 
and as though the proceeding had originally been filed therein. In any 
case in which applications for such review are filed, timely amendment 
shall be permitted to state additional or subsequent facts and seek 
additional remedies or relief. Any court having jurisdiction of any 
part of any controversy regarding any administrative action, rule, or 
order shall have full jurisdiction over all issues in such controversy, 
with authority to grant all pertinent relief, notwithstanding that some 
other eourt may have jurisdiction of some of the issues or parties. 

(d) ReviewaBLe Acts—Any rule shall be reviewable as provided in 
this section upon its judicial or administrative application or threatened 
application to any person, situation, or subject; and, whether or not 
declaratory or negative in form or substance, any administrative act 
or order directing action, assessing penalties, prohibiting conduct, af- 
fecting rights or property, or denying in whole or in part claimed rights, 
remedies, privileges, permissions, moneys, or benefits under the Consti- 
tution, statutes, or other law of the land, except to the extent that any 
matter is expressly committed by law to absolute executive discretion, 
shall be subject to review pursuant to this section; but only final ac- 
tions, rules, or orders, or those for which there is no other adequate 
judicial remedy (including the neglect, failure, or refusal of any agency 
to act upon any application for a rule, order, permission, or the amend- 
ment or modification thereof, within the time prescribed by law or with- 
in a reasonable time), shall be subject to such review; any preliminary 
or intermediate act or order not directly reviewable shall be subject 
to review upon the review of final acts, rules, or orders; andi any action, 
rule, or order shall be final for purposes of the review guaranteed by 
this section notwithstanding that no petition for rehearing, reconsider- 
ation, reopening, or declaratory order has been presented to or ruled 
upon by the agency involved. 
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(e) InrerIm RELIEF—Unless the agency of its own motion or on 
request shall, as hereby authorized, postpone the effective date of any 
action, rule, or order pending judicial review, every reviewing court, 
and every court to which a case may be taken on appeal from, or upon 
application for certiorari or other writ to, a reviewing court, shall have 
full authority to issue all necessary and appropriate writs, restraining 
or stay orders, or preliminary or temporary injunctions, mandatory or 
otherwise, required in the judgment of such court to preserve the status 
or rights of the parties pending full review and determination as pro- 
vided in this section; and any such court shall postpone the effective 
date of any administrative action, rule, or order to the extent necessary 
to accord the parties a fair opportunity for judicial review of any sub- 
stantial question of law. Whenever any legal right, privilege, immun- 
ity, permission, relief, or benefit expires or is denied, withdrawn, or 
withheld, in whole or in part, statutes conferring administrative au- 
thority in the premises shall be construed, to the extent that such courts 
so order, to grant or extend the relief requested so far as necessary to 
preserve the status of the parties or permit just determination and full 
relief pursuant to this section. . 

(f) Scope or Review—With reference to any action or the applica- 
tion, threatened application, or terms of any rule or order and notwith- 
standing the form of the proceeding or whether brought by private par- 
ties for review or by public officers or others for enforcement, the 
reviewing court shall consider and decide, so far as necessary to its de- 
cision and where raised by the parties, all relevant questions of law 
arising upon the whole record or such parts thereof as may be cited 
by any of the parties. Upon such review, the court shall hold unlawful 
such act or set aside such application, rule, order, or any administra- 
tive finding or conclusion made, sanction or requirement imposed, or 
permission or benefit withheld to the extent that it finds them (1) arbi- 
trary or capricious; (2) contrary to constitutional right, power, privi- 
lege, or immunity; (3) in excess of statutory authority, jurisdiction, 
or limitations or short of statutory right, grant, privilege, or benefit; 
(4) made or issued without due observance of procedures required by 
law; (5) unsupported by competent, material, and substantial evidence, 
upon the whole record as reviewed by the court, in any case in which 
the action, rule, or order is required by statute to be taken, made, or 
issued after administrative hearing; or (6) unwarranted by the facts 
to the extent that the facts in any case are subject to trial de novo by 
the reviewing court. The relevant facts shall be tried and determined 
de novo by the original court of review in all cases in which adminis- 
trative adjudications are not required by statute to be made upon ad- 
ministrative hearing. 

(g) Appgeats—The judgment of any court of review shall be ap- 
pealable in accordance with existing provisions of law and, in any case 
in which there is no appeal thereto as of right and probable ground 
appears that any person has been denied the full benefit of this Act, re- 
viewable by the Supreme Court on writ of certiorari. 

(h) Orner Provisions or Law—All provisions or additional re- 
quirements of law applicable to the judicial review of acts, rules, or 
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orders generally or of particular agencies or subject matter, except as 
the same may be inconsistent with the provisions of this Act, shall re. 
main valid and binding as shall all statutory provisions expressly pre- 
cluding judicial review or prescribing a broader scope of review than 
that provided in this Act. 


SEPARATION OF FUNCTIONS 


Sec. 10. No proceeding, rule, or order subject to the requirements 
of sections 6 and 7 shall be lawful unless with reference to that type of 
proceeding the agency involved shall have previously and completely 
delegated either to one or more of its responsible officers or to one or 
more of its members all investigative and prosecuting functions (over 
which the agency or its remaining membership shall thereafter have 
exercised no control or supervision) and the officers or members so des- 
ignated shall have no part in the decision or review of such cases; and, 
in any agency in which the ultimate authority so subject to sections 6 
and 7 is vested in one person, such individual shall wholly delegate 
such investigating and prosecuting functions to responsible officers and 
shall similarly delegate the hearing and initial decision of such cases 
to examiners or boards of examiners. In any complaint or similar 
paper the agency may appear in name as the moving party; and noth- 
ing in this section shall be taken to prevent the supervision, consider- 
ation, or acceptance of settlements or adjustments by hearing or decid- 
ing officers. Every general delegation and separation of functions 
required of any agency by this section shall be specifically provided in 
its rules published pursuant to section 2. 


CONSTRUCTION AND EFFECT 


See. 11. Nothing in this Act shall be held to diminish the consti- 
tutional rights of any person or to limit or repeal additional require- 
ments imposed by statute or otherwise recognized by law. Except as 
otherwise expressly authorized or required by law, all rules, require- 
ments, limitations, rights, privileges, and precedents relating to evidence 
or procedure shall apply equally to public officers or agencies and 
private parties. If any provision of this Act or the application thereof 
is held invalid, the remainder of this Act or other applications of such 
provision shall not be affected. Every agency is hereby granted all 
necessary authority to comply with the requirements of this Act; and 
no subsequent legislation shall be held to supersede or modify the pro- 
visions of this Act unless such legislation shall do so expressly and by 
reference to the provisions of this Act so affected. This Act shall take ef- 
fect three months after its approval except that sections 6 and 7 shall 
take effect six months after such approval, the requirement of the se- 
lection of examiners through civil service shall not become effective until 
one year after the termination of the present hostilities, and no pro- 
cedural requirement of this Act shall be mandatory as to any ad- 
ministrative proceeding formally initiated or completed prior to the 
effective date of such requirement. 
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Rail Transportation 
By A. Rea Wiuuiams, Editor 


ACCOUNTING 
Accounting For Land Grant Allowances 


The Bureau of Accounts of the I. C. C. has issued Accounting 
Series Circular No. 85, dated May 12, 1944, reading as follows: 

‘*In the matter of accounting for revenue from transportation ser- 
vice rendered to the several branches of the Federal Government which 
may be subject to future adjustment on account of land grant allow- 
ances, there is considerable lack of uniformity in accounting. 

“Insofar as this lack of uniformity is unavoidable by reason of 
uncertainties concerning final settlement and the extent to which over- 
payments will result from charges at full commercial rates, it is neces- 
sary that full disclosure regarding the provision for possible adjustment 
be made by notation on account statements in reports to the Commis- 
sion. 

‘Effective immediately, every account statement showing operat- 
ing revenue, or net income, which does not include the total amount of 
transportation charges actually collected, or accrued with the intention 
of making collection from the Government, by reason of withholding 
from the revenue accounts amounts representing land grant allowances 
which may be subject to refund, shall contain notation indicating that 
omission and the amount withheld from revenues assignable to the re- 
porting carrier.”’ 





Railway Accounting Rules Amended 


Printed Supplement to ‘‘Railway Accounting Rules’’ containing 
amendments effective April 1, 1944 has been released by the Associa- 
tion of American Railroads. 





Accounting For Post Driving to Arrest Water Pockets 
and Mud Heaves 


The Texas and Pacific Railway Company, Texas and New Orleans 
Railroad Company and Louisiana and Arkansas Railway Company 
have been made respondents to a proceeding instituted by Division 1 
of the I. C. C. captioned Docket No. 29140—Accounting for Post 
Driving to Arrest Water Pockets and Mud Heaves, for the purpose of 
determining whether expenditures for labor and materials in driving 
posts at the ends of ties to arrest water pockets and mud heaves shall 
be charged to Operating Expense, Account No. 202—Roadway Mainten- 
ance or to Investment Account No. 3—Grading. Examiner Hosmer 
will preside at the hearing to be held in Washington on June 26. 


—391— 
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FINANCE 
Competitive Bidding in the Sale of R. R. Securities 


The I. C. C. in its final decision in Ex Parte 158 on May 8, 1944, 
relating to the above subject made the following findings: 

‘*We find that for the proper administration, execution and en- 
forcement of Section 20a of the Interstate Commerce Act we should 
require as a condition to our approval of the sale of railroad securities 
issued under the provisions of that section that ‘such securities be of.- 
fered for sale at competitive bidding or at what we have heretofore 
considered tantamount thereto, viz., upon invitation of bids for the 
purchase thereof. Proposals received in response to such invitation 
should be opened only at such time and place as is specified in the 
invitation, and the duly authorized representative of any person making 
any such proposal should be permitted to be present at the opening 
of such proposals, and to examine each proposal submitted. If the right 
be reserved in the advertisement or invitation for bids, the railroad pro- 
posing the issue may properly reject all bids and call for new bids or 
seek such relief as the facts and circumstances may warrant. 

‘‘We further find that such requirement should apply to all classes 
of railroad securities other than equipment, as to which no change in 
the present practice is contemplated, except the following : 

**(1) Common and preferred stocks ; 

**(2) Securities sold or otherwise issued pro rata to existing holders 
of securities of the issuing company pursuant to any preemptive right 
or privilege or in exchange for or extension of outstanding securities, 
or in connection with any liquidation, reorganization or financial ad- 
justment ; 

“*(3) Any note or other security maturing in not more than 3 
years ; 

**(4) Securities sold or otherwise issued when the total issue does 
not exceed $1,000,000, principal amount ; 

**(5) Securities of any railroad company issued in exchange for 
the securities or properties of any other railroad company acquired 
pursuant to authority granted under the provisions of Section 5(2) of 
the Act; and any securities of such other company to be acquired by 
any other person pursuant to such authority ; 

**(6) Securities sold or otherwise issued to a railroad company by 
any of its subsidiary companies pursuant to authority granted under 
Section 20a of the Act where such securities are not to be sold by the 
parent company, but are to be held subject to our further order; and 

**(7) Any securities as to which we shall find, upon due showing 
by a railroad company, either upon application under the provisions 
of Section 20a or upon special application preliminary to the filing of 
such application under Section 20a, that sale at competitive bidding 
should not be required. 

‘*Applications under Section 20a to sell securities without com- 
petitive bidding on the ground that such securities come within one of 
the foregoing specific exemptions should include a statement of facts 
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relied upon to show that the exemption applies. Special applications for 
exemption from the competitive bidding requirement may be made 
pursuant to such special instructions as may hereafter be issued. 

‘‘We further find that for the present no formal rule or regula- 
tions requiring the sale of railroad securities at competitive bidding 
should be promulgated. Railroads applying after June 30, 1944, for 
authority to issue securities under the provisions of Section 20a will 
be expected to observe these findings. 

‘‘An order discontinuing the proceeding will be entered.’’ 

Chairman Patterson concurred in the majority report except with 
respect to the exemption of common and preferred stock. Commission- 
ers Porter and Miller dissented. 





Eastland, Wichita Falls & Gulf R. R. Abandonment 


Division 4 of the I. C. C. has issued a certificate permitting the 
Eastland, Wichita Falls & Gulf Railroad Company to abandon its entire 
line of railroad, as to interstate and foreign commerce. The carrier 
has been authorized to abandon operation, under trackage rights, over 
a portion of the line of the Wichita Falls and Southern Railroad Com- 
pany. 

A representative of the employees asked the Commission to reserve 
jurisdiction to impose conditions to protect them from any economic 
losses for a period of two years after the close of the war. In answer to 
this request, Division 4 said: 

‘A carrier can not be compelled to continue in operation at a 
loss merely to furnish employment. Susquehanna & N.Y. R. Co. Aban- 
donment, 252 I. C. C. 81, 88.’’ 





Tulsa Union Depot Co. Status 


Division 1 of the I. C. C. has instituted an investigation to deter- 
mine whether the Tulsa Union Depot Company is a common carrier sub- 
ject to Part I of the Interstate Commerce Act or a lessor as defined in 
Section 20(8) of the Act. The proceeding has been assigned for hear- 
ing before Examiner Hosmer at Washington, D. C., on June 29, 1944. 





Pennsylvania Company Notes 


The Pennsylvania Company, an investment company of the Penn- 
sylvania Railroad System, has been authorized by Division 4 of the 
I. C. C. to issue $35,000,000 of secured notes, the proceeds to be used 
to provide a part of the funds for the redemption, on August 1, 1944, 
of $44,779,000 of 35-year 434 percent secured gold bonds now outstand- 
ing. The notes are 25-year 314 percent, and are required to be sold 
at par, plus interest accruing prior to August 1, 1944. In its report 
Division 4 said: 
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“In its decision in Ex Parte 158, supra, the Commission has in. 
dicated that railroads frequently require the advice and assistance of 
investment bankers in the solution of their problems, particularly the 
problems involved in devising a security that will be suitable to a par- 
ticular market, attractive to investors and will meet the issuer’s present 
and long-term financial ‘requirements. Railroad companies, if such 
assistance is considered necessary, may still consult their bankers or 
other financial advisers in the preparation of an issue, paying them a 
reasonable fee for their advice and services.’’ 





Chicago, Burlington & Quincy R. R. Co. Securities 


Division 4 of the I. C. C. has authorized the Chicago, Burlington 
& Quincy Railroad Company to issue $30,000,000 of collateral-trust 
bonds, $10,000,000 of serial collateral-trust notes, $85,000,000 of general- 
mortgage 4 percent bonds, $94,873,000 of first and refunding mortgage 
41% percent bonds, in order to meet forthcoming maturities and to re- 
vamp the Company’s capital structure. 

Division 4 required the Company to make appropriate provisions 
for the gradual reduction of its funded indebtedness, either through the 
provision of a sinking fund or by some other appropriate method. 





Chicago, Memphis & Gulf R. R. Co. Lease 


Division 4 of the I. C. C. has authorized modification of the lease 
dated February 17, 1923, under which the Illinois Central Railroad 
Company operates the properties of the Chicago, Memphis & Gulf Rail- 
road Company. The modification will permit the Illinois Central to 
make an income tax deduction for rental payments equal to depreciation 
accruals for retirements, so that deductions for retirements will be 
spread uniformly over the term of the lease instead of being accounted 
for from year to year on the basis of the retirements and the abandon- 
ments made during each year. 





FORMAL CASES 
Southern Intrastate Passenger Fares 


The I. C. C. has denied petitions of OPA and the Economic Stabil- 
ization Director and others for reconsideration of its earlier order 
directing increase in intrastate passenger fares to the level of interstate 
fares by July 1, in the States of Alabama, Kentucky, North Carolina 
and Tennessee. 





Automobile Rates and Routing 


On consideration of a petition of the complainants for rehearing, 
reargument and reconsideration of its decision in No. 28915, E. D. Addy, 
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| in- and Addy Motor Co., et al. vs. Michigan Central Railroad Company, et 
e of al., the Commission, by Commissioner Alldredge, has ordered reopening 
the of the proceeding for further hearing under the shortened procedure and 
par- has included in the order several interrogatories, with directions to the 
sent complainants and defendants to answer those questions under oath on 
such or before May 30. 

$ Or 

m a 





Domestic Rates — Export Rates 


In a ease involving shipment of 68 ears of lubricating oil for ex- 
port, Division 2 of the Commission authorized defendant carriers to 
waive collection of undercharges, (being the difference between export 


yton and domestic rates,) due to extraordinary circumstances which pre- 
rust vented export of complainant’s shipments after arrival at port within 
ral- the time provided by tariff provisions requiring shipments to move in 
age export within 12 months after arrival at port. 

re- In a ease involving the question whether local rates and demurrage 
charges were unreasonable or unduly prejudicial, on certain ship- 
ons ments of natural or casing-head gasoline, in tank-car loads, over inter- 
the state routes, from points in Louisiana and Texas to Houston, Texas, for 


subsequent export of coastwise shipments, due to the lack of ocean 
transportation, caused by the war, were not given such movement from 
Houston within the time allowed by the transit tariffs but later were 
moved by barge to Texas City, Texas, the Commission held that such 





sage rates were not unreasonable or unduly prejudicial. 

oad 

ail- 

| to LEGISLATION 

- Railroad Social Insurance Bills 

ted S. 1911—introduced on May 11th by Senator Wagner, for himself 
lon- and Senator Wheeler, proposed major changes in the Railroad Retire- 


ment Act and the Railroad Unemployment Insurance Act and the 
Carrier Taxing Act. The following is a summary of the proposed 
changes : 


1. Coverage 
(a) The Railroad Retirement Board’s interpretation of ‘‘service in 


bil- connection’’ with railroad transportation is made explicit in the bill; 

der (b) Contractors, independent or otherwise, engaged in operations 

ate integrated with those of carriers and susceptible of continuous perform- 

ina ance are made employers as are all freight forwarders and hospital 
associations ; 


(c) The exclusion of trucking in existing legislation is eliminated ; 

(d) Railroad subsidiaries which are common earriers by air or 
water are excluded; and 

(e) The authority and rules for segregating employer activities 


ng, which constitute a minor part of an employing unit are made explicit. 
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2. Definition of Employee 


The employment relation provisions in existing legislation are re- 
vised to provide that only the following individuals be regarded as 
having an employment relation: 

(i) Employees on bona fide leave of absence on August 29, 1935; 

(ii) Employees who have rendered 6 months of service at any time 
between August 29, 1935, and the enactment of the bill, at least one of 
which months was before August 29, 1942; 

(iii) Employees who because of disability were not recalled, or 
were unable to return to service after August 29, 1935, or, if they did 
return, were unable to render the required number of months of service; 
and 


(iv) Employees who as of August 29, 1935, were absent because of 
a wrongful discharge. 


3. Compensation and Years of Service 


(a) The term ‘‘compensation’’ is expanded. to include— 

(i) Payments made to an employee by the employer for any ab- 
sence; and 

(ii) Displacement and coordination allowances. 

(b) Wages paid before the normal wage report to the Board will 
be credited as of the date earned, while subsequent payments will be 
credited as of the date paid unless the employee requests credit as of 
the date earned ; , 

(ec) Compensation for redeaps for periods of service prior to Sep- 
tember 1941 will be credited on the basis of average monthly compen- 
sation during the 12 months ending August 31, 1941; 

(d) Compensation will be creditable to the end of the year rather 
than to the end of the month in which age 65 is attained; 

(e) Compensation is creditable in any calendar year up to $300 
times the number of months of service in the year; 

(f) The definition of ‘‘years of service’’ is changed so as to include 
periods with respect to which payments of the kind described under 
(a), (b), (ec), and (d) were made; and 

(g) An employee entitled to credit for service prior to August 29, 
1935, may include therein such of it as was rendered to a person not an 
employer if such service involved the use of standard railroad equip- 
ment and was performed by an employer on August 29, 1935. 


4. Liberalization of Permanent and Total Disability Annuity 


(a) An employee who is permanently and totally disabled for reg- 
ular employment for hire and who has completed 10 years of service is 
entitled to an annuity without reduction by reason of being less than 65 
years of age; 

(b) An employee who has completed 20 years of, service or who has 
attained age 60, who is disabled for his regular occupation, and who, at 
the time of becoming disabled, is or has recently been connected with 
the industry, is entitled to an annuity without reduction; and 
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(ec) All reductions in disability annuities, and all compensatory 
reductions in age annuities payable to persons who have recovered after 
having been awarded a disability annuity, are eliminated. 


5. Minimum Annuities 


Existing provisions for minimum annuities are eliminated and in 
place thereof it is specified that employees having 5 years or more of 
service and who, at the time of retirement, are or recently have been 
connected with the industry are entitled to receive (i) $3 per month for 
each year of service; (ii) $50; or (iii) the average monthly compensa- 
tion whichever of the three is least. 


6. Annuities For Surviving Dependents of Employees, Annuitants and Pensioners 


(a) The surviving wife of an employee or annuitant who prior to 
death or retirement had been in employment covered by the bill, or 
title II of the Social Security Act and the bill, for one-half of the com- 
pleted calendar quarters after 1936 and before death or retirement, or 
for at least 40 such quarters is entitled to monthly benefits upon attain- 
ing age 65, or so long as she has children, under 18, of the deceased in 
her care. The basic monthly benefit is based upon application of the 
Social Security formula (40 percent of the first $50 of average monthly 
compensation plus 10 percent of the excess over $50 up to $375, the sum 
of the two preceding being increased by 1 percent for each calendar 
year in which $200 or more were earned) to the sum of wages under 
title II of the Social Security Act and one and one-half times the wages 
under the bill; 

(b) Similar benefits are provided for widows of annuitants and 
pensioners with 10 or more years of service but who do not qualify by 
reason of no service, or insufficient service, after 1936, the 1-percent 
increment, however, being omitted ; 

(ec) Monthly benefits are also provided for children, while under 
18, of qualified deceased employees and annuitants ; 

(d) If no widow or child entitled to monthly benefits survives a 
deceased employee, any surviving dependent parent is entitled to month- 
ly benefits upon attaining age 65; 

(e) If no one entitled immediately to monthly benefits survives, a 
lump sum of eight times the basic monthly benefit is payable; 

(f) The monthly benefit for a widow is three-quarters of the normal 
monthly amount derived by application of the Social Security formula, 
and that for a child or parent is one-half the basic monthly benefit ; and 

(g) Monthly benefits based on the compensation and wages of a 
single individual may not exceed $120, or twice the basic monthly bene- 
fit, or 80 percent of the average monthly wage, whichever of the three 
is least. 


7. Unemployment Insurance 


(a) The duration of benefits in a single benefit year is increased 
from 100 to 130 days; that is, from 21 to 27 weeks of continuous unem- 
ployment ; 
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(b) Credit for military service is extended for unemployment in- 
surance base year purposes at the rate of $160 per month; and 

(ec) Benefits are payable for periods of illness arising from non- 
occupational causes (accidental or otherwise) and for periods just pre- 
ceding and succeeding childbirth at the same rate and for the same num- 
ber of days as for unemployment. 


(a) Taxes for the support of the railroad retirement system are 
raised to 534 percent each on employees and employers up to January 
1, 1946; to 6 percent each in 1946-48; and to 614 percent each in 1949 
and thereafter ; 

(b) Unemployment insurance contributions remain unchanged; 

(c) All proceeds of the tax are to go automatically into the rail- 
road retirement account from which annual appropriations are to be 
made for administrative expenses; and 

(d) Taxes and contributions are to be collected by the Board. 


9. Administration 


(a) An appeals procedure similar to that now available under the 
unemployment insurance system is made applicable to all benefits ad- 
ministered by the Board; 

(b) Appeals from Board decisions lie to the circuit rather than 
the district courts; and 

(c) The scope of judicial review now prescribed in the Railroad 
Unemployment Insurance Act is made applicable to all cases in the 
jurisdiction of the Board. 

H. R. 4805—Introduced in the House of Representatives on May 
15, by Representative Crosser is almost identical with S. 1911. The 
House Committee on Interstate and Foreign Commerce began hearings 
on H. R. 4805 on May 23. 

Chairman Wheeler of the Senate Committee on Interstate Commerce 
has appointed a sub-committee to consider S. 1911. Other members are 
Senators Hill, Alabama; Clark, Idaho; Shipstead, Minnesota and Brooks, 
Illinois. 





Substitute Railroad Bankruptcy Act Bill 


H. R. 4873, to amend Section 77 of the Bankruptcy Act, was in- 
troduced by Representative Hobbs, of Alabama, on May 24, as a sub- 
stitute for H. R. 2857. H. R. 4873 contains the amendments made by 
the Bankruptcy sub-committee of the House Judiciary Committee to 
H. R. 2857. The Judiciary Committee has not given consideration to 
H. R. 4873. 
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Land Grant Bill 


Hearings on the Land Grant Bill H. R. 4184 were scheduled to begin 
on June 8th before a subcommittee of the Senate Committee on Inter- 
state Commerce. 





Railroad Abandonment Bill Hearings 


A subcommittee of the Senate Committee on Interstate Commerce 
held hearings on May 2, 3 and 4, on the Reed Abandonment Bill S. 1489. 
State Regulatory Commissioners supported the Bill. Chairman Splawn 
of the I. C. C. Committee on Legislation presented the views of the 
Commission. The Commission, as a whole, took no position on the Bill, 
but Division 4 of the Commission approved its enactment. Testimony 
on behalf of the railroads in opposition to the bill was presented by 
J. M. Souby, General Solicitor of the A. A. R., and by C. A. Miller, 
V. P. and General Counsel of the American Short Line Railroad As- 
sociation. 





Railroad Wage Disputes Resolution 


On May 17, the House Committee on Rules gave preferred status 
to 8. J. Res. 91, permitting its consideration by the House. The Reso- 
lution was adopted by the Senate on December 9, 1943. It was ap- 
proved by the House Committee on Interstate and Foreign Commerce 
on February 2, 1944, with an amendment providing that wage dis- 
putes between railway employees and carriers are to be settled under 
the provisions of the Railway Labor Act. It would require any agency 
provided for by that Act, as a prerequisite to effecting or recommending 
a settlement of any such dispute, to make a specific finding and certifi- 
cation that the changes proposed by such settlement or recommended 
settlement ‘‘are consistent with such standards as may be then in ef- 
fect, established by or pursuant to law, for the purpose of controlling 
inflationary tendencies.’’ 

The Resolution, as reported by the House Committee on Interstate 
and Foreign Commerce, also provides that where such finding and 
certification is made by the National Mediation Board, or by an Emer- 
gency Board established under such Act, it shall be conclusive, and 
it shall be lawful for the employees and carriers, by agreement, to put 
into effect the changes proposed by the settlement or recommended set- 
tlement with respect to which such finding and certification was made. 
The Resolution would thus remove from the jurisdiction of the Direc- 
tor of Economie Stabilization any control over wage increases of rail- 
road employees. 

On May 19, Senator Wagner introduced an amendment to 8. 1764, 
the bill to amend the Emergency Price Control Act of 1942, reading as 
follows : 

“In any dispute between employees and carriers subject to the Rail- 
way Labor Act, as amended, as to changes affecting wage or salary pay- 
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ments, the procedures of such Act shall be followed for the purpose of 
bringing about a settlement of such dispute. Any agency provided for 
by such Act, as a prerequisite to effecting or recommending a settle. 
ment of any such dispute, shall make a specific finding and certification 
that the changes proposed by such settlement or recommended settle. 
ment are consistent with such standards as may be then in effect, es- 
tablished by or pursuant to law for the purpose of controlling inflation. 
ary tendencies. Where such finding and certification is made by the 
National Mediation Board, or by an emergency board established under 
such Act, it shall be conclusive, and it shall be lawful for the employees 
and carriers, by agreement, to put into effect the changes proposed by 
the settlement or recommended settlement with respect to which such 
finding and certification was made.’’ 





MISCELLANEOUS 
1. C. C. Director Bureau of Service 


Virgil C. Clinger has been appointed Director of the Bureau of 
Service of the I. C. C. to sueceed Homer C. King who is now Executive 
Assistant to the Director of O. D. T. Mr. Clinger has been with the 
I. C. C. since 1925. He was first employed as an Inspector of Safety 
Appliances. In 1934 he was transferred to the Bureau of Service as a 
Service Agent with headquarters in Denver and in 1941 he was trans- 
ferred to a similar position in Dallas, Texas. 





School For Railroaders Successful 


The War Manpower Commission announced on May 5th that a war- 
time school for railroaders, established recently at St. Louis for the 
training of essential workers—firemen, brakemen and switchmen—has 
proved so successful that it may become the pattern for a nation-wide 
plan of organized training to keep the railroads operating at highest 
efficiency possible. It was reported that officials are now considering 
the establishment of similar schools at Chicago, Seattle, and possibly at 
other points. 

Training for telegraphers, in addition to classes at St. Louis, has 
been set up at widely separated points, including Portland and The 
Dalles, Oregon, Minneapolis, and Kansas City. Schools for railroad 
rate clerks have been set up at Charlotte and Winston-Salem, North 
Carolina, as well as at other points. Courses for car repairmen were 
authorized at St. Cloud, Minnesota. 





Car Builders Advisory Committee Meets 


The recently appointed Industry Advisory Committee representing 
railroad car builders held an organization meeting and discussed provis- 
ions of the price regulation affecting the industry with officials of the 
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OPA in Washington last week. The Committee selected the following of- 
ficers: Chairman, T. P. Gorter, of Pullman Standard Car Manufactur- 
ing Company, Washington, D. C.; Vice Chairman, R. A. Williams, of 
American Car and Foundry Company, New York; and Secretary, W. 
C. Tabbert, of American Railway Car Institute, New York. 





NRAB First Division Officers 


Mr. L. O. Murdock has been elected Chairman and Mr. Wm. Bishop, 
Vice-Chairman of the First Division of the NRAB for the year begin- 
ning July 1, 1944. 





1. C. C. Emergency Order No. M-5 


The I. C. C. has issued Emergency Order No. M-5, dated May 8, 
1944, relating to emergency substitution of rail for truck service. The 
order provides that upon the certification by the Director of ODT that 
the substitution of rail transportation for that of motor common car- 
riers in any particular area, between any points, or from or to any 
points, will not adversely affect the transportation by railroad and will 
aid in conserving motor carrier transportation facilities, motor com- 
mon carriers are authorized to publish in their freight tariffs, filed with 
the Commission, effective on not less than one day’s notice, a rule pre- 
scribed in detail in the order. 





0. P. A. RULINGS 
Freight Car Grain Door Prices 


OPA has announced an increase in the price ceiling for ‘‘general 
manager type’’ grain doors made of southern pine and sold to railroads 
for boxcars used for grain shipments. The increase on a door 7 feet 
wide, 20 inches high and 15% inches thick is 8.5 cents, making the new 
ceiling price $1.395. On doors 7 feet wide, 10 inches high and 15% inches 
thick the ceiling price is raised 5 cents, making the new ceiling 83.5 
—_— Ceiling prices for doors made from other kinds of lumber are not 
affected. 


ee 





OPA Exempts Foreign Freight Forwarders From Price Control 


OPA announced on May 18 that the charges of foreign freight for- 
warders were exempted from price control effective May 22. 





OPA Regulations Re Rate Increases 


OPA issued, under date of May 24, Procedural Regulations 11, in- 
cluding Amendments 1-3, effective May 29, governing the filing of no- 
tices of proposed general increases in rates or charges of common car- 
riers and other public utilities. 
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Transportation of Meat & Meat Products 


Contract motor carriers transporting meat and meat products from 
points of origin in 11 specified States are no longer required to file quar. 
terly profit and loss statements and balance sheets in order to continue 
in effect the eight percent increase in their maximum prices granted 
in March, 1943, the Office of Price Administration announced on June 


7, 1944. 





RADIO ON RAILROADS 
Use of Radio By Railroads to be Investigated 


The Federal Communications Commission has announced an in- 
vestigation to ascertain the facts and to develop information regarding 
the use of radio in connection with the operation of railroads, as an aid 
in the protection of life and property. The Commission has invited the 
I. C. C. to cooperate in the investigation and suggested a committee of 
I. C. C. Commissioners be named with a committee of F. C. C. Com- 
missioners to preside over the hearings. The hearings with respect to 
such investigation are to be held at times and places to be later des- 
ignated. 





Burlington To Test Use of Radio 


The Chicago, Burlington & Quincy Railroad will conduct experi- 
ments in the use of radio communication in rail operations in collabor- 
ation with the Bendix Radio Division of Bendix Aviation Corporation, 
according to announcement of the Burlington’s President Budd. The 
Federal Communications Commission has granted permits for the con- 
struction and operation of radio stations by the Burlington and by the 
Baltimore and Ohio. 





Rock Island to Use Radio 


The Federal Communications Commission has also granted the Trus- 
tees of the C. R. I. P. Ry. Company permission to construct and operate 
four radio stations in connection with the operation of trains and in 
yard service. 





Rail Transportation Substitution for Motor Carrier Service 


Amendment 9 to General Order ODT 3, Revised, revises Section 
501.10 of the order relating to interchange of shipments between motor 
common carriers and registration of traffic and adds an entirely new 
section (Section 501.10a) providing for substitution of rail for motor 
carrier service. 
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The new section sets forth the conditions under which rail service 
may be substituted for that of the motor carriers and establishes rules 
and procedure to govern such cases. 

Substituted service is permitted only under a certificate issued by 
the Director of the ODT. Procedure to obtain certification is provided. 





1. C. C. Appropriations 


H. R. 4070, the Independent Offices Appropriation Bill, as agreed 
to and sent to the President recently, provides an appropriation for the 
Sseal year 1945 of $500,000 for the valuation of property by the I. C. C. 
This is a reduction of $100,000 as compared with the current year’s ap- 
propriation. 





State of Georgia Freight Rate Suit 


The State of Georgia submitted to the Supreme Court of the United 
States for filing as an original action, a petition seeking a permanent in- 
junction against certain railroads charging allegedly discriminatory and 
preferential freight rates in favor of Northern shippers over Georgia 
shippers. The petition names as defendants 20 principal railroads oper- 
ating in the territory east of the Mississippi River and the western 
boundary of Illinois, and also asks for $6,750,000 judgment, triple the 
amount of alleged damages to the State and shippers doing business 
therein during the last ten years. The petition, presented by Attorney 
General T. Grady Head, asks : 

1. That the railroads be enjoined from charging higher freight rates 
on shipments to or from Georgia than those charged between points in 
the ‘‘official territory.’’ 

2. That existing rates be decreed ‘‘unjust, unreasonable and pre- 
judicial’’ to Georgia and shippers in the State and ‘‘unduly prefer- 
ential to points and ports in the North.’’ 

3. That judgment for damages be granted and that an accounting 
be made under the direction of the court to ascertain the amount of 
damages. 

4. That a permanent injunction be granted against the railroads 
and their agents forbidding them ‘‘from conspiring and confederating 
in the establishment of rates and charges exacted of the State of Georgia 
and of the citizens thereof.’’ 

5. That ‘‘such other relief be granted as equity and justice require 
and which to the court shall be deemed proper.’’ 

The railroads named as defendants are: Baltimore & Ohio; Penn- 
sylvania; Chicago & Eastern Illinois; Chicago, Indianapolis & Louis- 
ville; Chesapeake & Ohio; Erie; New York Central; New York, Chicago 
& St. Louis; Norfolk & Western; Richmond, Fredericksburg & Potomac ; 
Wabash; Western Maryland; Atlantic Coast Line; Carolina, Clinch- 
field & Ohio; Louisville & Nashville; Illinois Central; Gulf, Mobile & 
Northern; Nashville, Chattanooga & St. Louis; Seaboard Airline, and 
Southern. 
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Government Cannot Be Sued Account Temporary 
Possession of Railroads 


Justice Morris of the U. S. District Court for the District of Colum- 
bia has dismissed the suit of Thorne v. Washington Terminal Company, 
upon his ruling that the Federal Government’s temporary assumption 
of possession, control and operation of rail carriers between December 
27, 1943 and January 18, 1944 does not render it liable to third parties 
for injuries sustained by operation of a railroad during that period. 

The following is quoted from the opinion of Justice Morris: 

‘*There is no merit in the contention that the Government may be 
sued on the theory that the latter having taken possession, control, and 
operation of the carriers by Executive Order of December 27, 1943 
[12 LW 2358], pursuant to the Act of Aug. 29, 1916, 39 Stats. 645, 
became subject to the provisions of the Federal Control Act of Mar. 21, 
1918, 40 Stats. 456. 

‘That statute would constitute a legislative consent for the Gov- 
ernment to be sued respecting the operation of railroad carriers where 
possession and control of them have been taken by the Government, but 
that statute no longer stands. The act terminating the Government’s 
control and possession of the railroads during the first World War, ap- 
proved Feb. 28, 1920, 41 Stats. 457, ‘terminated all legislative authoriza- 
tion respecting the possession, control, and operation of carriers there- 
fore enacted, excepting only, in so far as here material, the power of 
the President ‘‘in time of war to take possession and assume control of 
any system of transportation and utilize the same,’’ as authorized by 
the Act of Aug. 29, 1916.’ 

‘*The assumption of control in the present instance was terminated 
on Jan. 18, 1944. ‘Doubtless, if the possession, control, and operation 
of the carriers had extended over a longer period of time in this present 
emergency as it did in the last World War, Congress would have made 
provision, as it did then, to safeguard the rights of third persons injured 
in government operation. Obviously, however, with the short period 
here involved, and the commitment by the carriers to assume all liabil- 
ity respecting Government operation during such period’ contained in 
the terminating order, ‘the rights of third parties are not jeopardized, 
and there has been no action by the legislative machinery and imple- 
menting executive orders which can be construed as a consent that the 
United States be sued by third persons respecting such operations.’ ”’ 





New Jersey Tax Compromise Law Held Invalid 


New Jersey’s 1941 and 1942 railroad tax compromise legislation, 
which waived interest payments totaling $24,000,000 and permitted the 
payment of $34,000,000 of principal amount in installments has been set 
aside by the Court of Errors and Appeals, the highest judicial tribunal 
of the State. The Court held the acts to be a gift of State funds in 
violation of a provision of the State constitution. 
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Minimum Wage Rates for Communication, Utilities and 
Miscellaneous Transportation Industries 


The Administrator of the Wage and Hour Division of the U. S. 
Department of Labor has approved the recommendation of Industry 
Committee No. 69 for the Communication, Utilities and Miscellaneous 
Transportation Industries, and has issued an order making the recom- 
mendations effective July 17, 1944. The Committee recommended a 
minimum wage rate of not less than 40-cents an hour for all employees 
engaged in commerce or in the production of goods for commerce in these 
industries, which are defined to be: 

‘‘The industry carried on by any wire or radio system of communi- 
eation or by messenger service; by any concern engaged in the produc- 
tion and distribution of gas, electricity or steam, the distribution of 
water or the operation of sanitation facilities; and by any concern en- 
gaged in such transportation by rail, water, pipe-line, motor vehicle, 
or other means, as is not covered by the wage orders for the Railroad 
Carrier, Property Motor Carrier and Passenger Motor Carrier Industries 
or in related activities (including stevedoring, consolidating, forward- 
ing, and packing) not covered by those orders; Provided, That the defi- 
nition shall not include any activity covered by the definition of any 
other industry for which the Administrator has issued a wage order 
or appointed an industry committee.”’ 





SERVICE ORDER 


The I. C. C. on May 18, 1944 issued a Service Order No. 208 which 
prohibited any common carrier by railroad subject to the Interstate 
Commerce Act from accepting for transportation in interstate or intra- 
state commerce any less-carload or carload shipment of corn from or 
within certain designated counties in the states of Illinois, Indiana, Iowa, 
Minnesota, and Nebraska, unless the shipment was consigned to or from 
the Commodity Credit Corporation or its designated agents as provided 
in War Food Order No. 98, Amendment 2, dated May 22, 1944. Certain 
kinds of corn were excluded from the order. 





STATISTICS 
Revenue Freight Loadings 


Loading of revenue freight for the week ended June 3, 1944, to- 
taled 810,772 cars. This was an increase above the corresponding week 
of 1943 of 143,163 cars, or 21.4 per cent, but a decrease below the same 
week in 1942 of 43,917 cars or 5.1 per cent. 

Loading of revenue freight for the week of June 3, decreased 59,088 
_ or 7.3 percent below the preceding week due to the holiday on 

ay 30. 

Coal loading amounted to 160,965 cars, a decrease of 12,727 cars 
below the preceding week, but an increase of 128,688 cars above the 
corresponding week in 1943 due to coal strike in 1943. 
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April Freight Traffic 


The volume of freight traffic handled by Class I railroads in April 
1944 exceeded that of the same month in 1943 by 2.5 percent. Freight 
traffic, measured in ton-miles, amounted to approximately 60 billion 
400 million ton-miles. In the first four months of 1944, the Class I 
railroads performed approximately 6 percent more revenue ton-miles 
of service than in the same period of 1943, 34 percent more than in the 
same period of 1942, and 152 percent more than in the same period of 
1939. 





Passenger Traffic Statistics 


The Bureau of Transport Economics and Statistics of the I. C. C. 
in Statement No. M-250, gives the following summary of passenger traf- 
fic statistics of Class I steam railways in the United States for the month 
of January 1944, as compared with January 1943: 


AGGREGATES 
% 
1944 1943 Change 
Passenger Revenue 
ID sina nsciiciasiaitinitiaiianinandind $ 81,625,408 $ 62,371,346 +30.9 
In Parlor and Sleeping Cars .... 53,784,443 44,495,151 +20.9 
Revenue Passengers Carried 
NE IIIT scsi sheeenisinisinniaittbanennesn 40,007 ,471 36,291,859 +10.2 
In Parlor and Sleeping Cars .... 5,309,880 4,602,849 +15.4 


Revenue Passengers Carried 1 Mile 


I i ticieiinicciaininrenitbecaninis 4,893,561,725  3,584,905,851 +36.5 
In Parlor and Sleeping Cars .... 2,244,917,470  1,885,496,680 +19.1 


AVERAGES 
Revenue Per Passenger-Mile 
IID siiisiciiniciisitsinistaiiiiesaibiinans 1.67¢ 1.74¢ — 40 
In Parlor and Sleeping Cars .... 2.40¢ 2.36e + 17 
Revenue Per Passenger Per Road 
RN ce aiiacatisenntastinateheiises 2.04 1.72 + 18.6 
In Parlor and Sleeping Cars .... 10.13 9.67 + 48 


Miles Per Passenger Per Road 


SI: tn inideliniateshibntandiiinsinses 122.3 98.8 + 23.8 
In Parlor and Sleeping Cars .... 422.8 409.6 + 3.2 
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Railway Equipment 


On May 1, 1944, the Class I railroads had 44,458 new freight cars 
and 705 new locomotives on order. On May 1, 1943 they had 34,262 new 
freight cars and 893 new locomotives on order. Since January 1, 1944 
these carriers have put 10,062 new freight cars and 336 new locomo- 
tives in service. 





Railway Employment 


Class I steam railroads at the middle of the month of April 1944 
had 1,413,349 employees, an increase of 4.92 percent as compared with 
the middle of April 1943 and an increase of 0.96 percent as compared 
with the middle of March 1944. Railway employment at the middle of 
April 1944 was 140.7 percent of the 1935-1939 average. 





Steam Railway Accidents 


In the’month of March 1944 five passengers were killed and 311 
passengers injured in train and train service accidents. In that month 
104 employees were killed and 3,950 employees were injured while on 


duty. 





TAXES 
Tax Exemption of Government Transportation 


Tax exemption of amounts paid for the transportation of persons 
furnished upon a United States Government transportation request and 
amounts paid for the transportation of property to or from the Gov- 
ernment of the United States shipped on a U. S. Government bill of 
lading, as well as payments for certain wireless and wire services has 
been authorized by the Acting Secretary of the Treasury under au- 
thority of Section 307(c) of the Revenue Act of 1943. Attention is 
ealled to the fact, however, that in order for these agencies to obtain 
exemption from the transportation tax, they must pay the freight charge 
direct. It would seem clear, therefore, that should transportation 
charges be prepaid by the shipper to any of these agencies, such agency 
would have no claim for exemption from the tax, and that the tax could 
with propriety be passed on to the agency to which the goods were billed. 

An interesting question has come up, and that is: Will the trans- 
portation tax apply on shipments where the regular bill of lading is 
exchanged at destination for a government bill of lading? It is under- 
stood that if the exchange to the government bill of lading is made be- 
fore the transportation charge or freight bill is paid, the transportation 
tax will not be collected; but if the exchange to the government bill of 
lading is made after the transportation charges have been collected, 
then the transportation tax will also be collected and no refund will be 
made. The only cases where refunds are made are those where the tax 
has been erroneously or illegally collected. 
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Federal Transportation Tax Ruling 


The General Accounting Office has issued the following synopsis of 
a decision by the Comptroller General of the United States: 

B-40414. Contracts—Cost-Plus—Subeontracts—Modification to in- 
clude Federal Transportation Tax. 

Where a supplemental contract, executed by a cost-plus-a-fixed-fee 
contractor and its supplier six months after issuance of a purchase order 
and delivery of the merchandise contained a recital to the effect that it 
was intended that the contractor should pay the Federal property 
transportation tax as well as the freight, but neither the purchase order 
nor the evidence shows that such was the agreement of the parties prior 
to the issuance of the purchase order or delivery of the merchandise cov- 
ered thereby, the reformation of the purchase order so as to provide for 
reimbursement of the amount of said tax is wholly without consideration 
and may not be regarded as obligating the contractor, or the govern- 
ment, to make such payment. 

The jurisdiction of the Generali Accounting Office is such that a de- 
cision cannot be rendered to a certifying officer except on a question of 
law specifically involved in a voucher which is properly before him for 
certification. 
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Motor Transportation 


By J. Nrntan Beaty, Editor 
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1. National War Labor Board—Court Review 


In the case of Employers Group of Motor Freight Carriers, et al., 
v. National War Labor Board, the United States Court of Appeals for 
the District of Columbia, has ruled that directives of the Labor Board 
are not subject to judicial review. This is the first time the question 
has been ruled on by an appellate court. The case was decided June 2, 
1944, and was No. 8680. The Court took the position that directive 
orders are merely advisory, and the Board has no power to enforce its 
findings. Collateral consequences flowing from failure to comply with 
the Board’s directives were disregarded by the Court. 

It has not been decided whether the case will be appealed to the 
Supreme Court. 





2. Railroad—Motor Carrier Rights 


The case of American Trucking Associations, et al., v. United States 
and I. C. C., to set aside orders of the Commission granting motor car- 
rier rights to the Seaboard Airline Railroad was argued before a three 
judge court at Richmond, Virginia on June Ist. Briefs are due June 
21st. The principal issue in the case was whether the Commission has 
applied proper legal criteria in determining public convenience and 
necessity, when railroads are applicants for motor carrier rights. 

At present there are two cases awaiting decision involving this 
issue. The first case to be argued was Parker v. United States, which 
was heard in Indianapolis April 28th. That case involved rights grant- 
ed to Willett Company, which is a subsidiary of the Pennsylvania Rail- 
road. 





3. Taxation of Motor Carriers 
The Supreme Court of the United States has granted certiori in the 
Spector Motor Service, Inc., case, wherein the carrier is resisting a tax 
on income levied by the State of Connecticut. 
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A United States District Court had set the tax claims aside. How- 
ever, the District Court was reversed by the Circuit Court of Appeals. 
The carrier is engaged in interstate commerce but is not engaged in in- 
trastate business in Connecticut. The issue is one of considerable 
interest to the motor carrier industry. ; 





4. Restrictions on Classes of Commodities and Shippers 


In the case of Hancock Truck Lines v. United States, a three judge 
Federal Court at Indianapolis has set aside an order of the Interstate 
Commerce Commission restricting Hancock Truck Line to the handling 
of traffic moving on bills of lading issued by freight forwarders. The 
decision was rendered May 25th, and the case was Civil No. 795. 

Hancock was successor to Globe Cartage, whose dockets before the 
Commission were Nos. MC-3339 and 3340. Globe Cartage had been 
exclusively engaged on the ‘‘grandfather’’ date, in handling business 
for a forwarder. The act regulating forwarders required forwarders to 
use common carriers. To meet this situation, the Commission held Globe 
to be a common carrier, but undertook to restrict them to handling for- 
warder traffic, which they had done heretofore. The Commission took 
the position that restricting Globe to traffic handled by forwarders was 
the equivalent of a commodity restriction. Globe contended that the 
limitation was with respect to classes of shippers which might be served. 
The District Court held that the restriction ran to the class of shippers 
rather than to the class of commodities. In the course of the argument 


it was pointed out that forwarders usually handled commodities gen- 
erally. 





5. Motor Carrier Insurance—Minimum Standards 


In dealing with qualifications of insurance companies, writing 
motor carrier insurance, the Commission in Ex Parte MC-5 has modified 
Rule 8, and now requires stock companies to maintain a minimum sur- 
plus of $200,000, including paid in capital of not less than $150,000. 
Non-stock corporations, issuing non-assessable policies, must have and 
maintain, policy holders surplus of not less than $200,000 in excess of all 
liabilities. Non-stock companies issuing only assessable policies must 


maintain policy holders surplus of not less than $150,000 in excess of 
liabilities. 





6. Bills of Lading—Freight Forwarders 


On June 8th the full Commission heard oral argument in Docket 
No. 28990, Bills of Lading of Freight Forwarders. The examiner’s 
proposed report had recommended that both concurring and non-con- 
curring motor carriers should issue bills of lading in the name of the 
forwarder. Acme and some other forwarders contended that motor 
carriers might issue bills in their own names, but must show on the face 
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of the original bill of lading, the name of the forwarder in whose service 
the traffic is to move. Other forwarders contended that the motor 
earriers should be permitted to issue bills of lading in their own names, 
and that such bills could be adopted by forwarders, regardless of whether 
the forwarder’s name was shown at the time of issuance of the bill 
of lading. 

The proposed report would suppress identification ef the motor 
carrier, and this was objected to by the American Trucking Associa- 
tions. Those who contended that a bill of lading issued by a non-con- 
curring motor carrier could be adopted by a forwarder, argued that the 
shipper had the right to designate the originating motor carrier as his 
agent for the purpose of routing the shipment. The same interests met 
the issue of liability for loss occurring on the line of the originating 
motor carrier, by pointing out that such carrier would be liable as a 
motor carrier, regardless of whether the forwarder was liable or not. 
The large forwarders, including Acme, had insisted that their name be 
shown somewhere on the original bill of lading, in order to fix liability 
and to determine whether the movement was to be in forwarder service 
and particularly which forwarder, as distinguished from motor carrier 
service. 

However, they were not satisfied with a proposed report which 
would require all bills to be issued in the name of the forwarder as 
distinguished from routing instructions. The trucking industry and a 
number of the smaller forwarders, contended that, if the shipper were 
satisfied to appoint the originating motor carrier as his agent for further 
routing, the question of rates, routing and liability, was one which con- 
cerned the shipper and not the Commission. 





7. Private Carriage Cases 


In the March 1944 issue of the JourNAL, beginning at page 486, 
was published an excellent article on Federal Regulation of Private 
Carriers. The article concluded with an analysis of the L. A. Woitishek 
common carrier application, Docket MC 101683, decided May 6, 1943, 
42M. C. C. 193. 

The writer appears to have construed the Commission’s decision in 
that case, as ‘‘holding that the primary business of the applicant is the 
ultimate test.’’ Then the writer says ‘‘What is the carrier’s main or 
essential undertaking? Determine the primary business of the carrier 
and you have the answer. 

Among those who are most appreciative of the contributor’s excel- 
lent article, there has arisen, in responsible quarters, some question as 
to whether the Commission’s decision should be viewed as having over 
emphasized the importance of ‘‘ primary business’’ to the substantial ex- 
clusion of the ‘‘identifiable compensation’’ test. There seems to be a 
strong feeling that the Commission did not make ‘‘primary business’’ 
a test to the exclusion of ‘‘identifiable compensation,’’ but that both tests 
are still to be fully applied, that neither test will dispose of future ques- 
tions, and that every case will have to be determined on its merits and 
with reference to the particular facts. 











Freight Forwarder Regulation 


By Grimes Morrow 
Commerce Counsel, Freight Forwarders Institute 


Freight Forwarder Permits Issued 


The following forwarders have been granted permits by recent 
orders of the I. C. C., Division 4, authorizing operations as indicated: 

Central Forwarding Co., Docket No. FF-50. Authorized, by order 
dated April 28, 1944, to operate as a freight forwarder of general com- 
modities from points in Conn., Dela., Ill., Ind., Me., Mass., Mich., N. H., 
N. J., N. Y., Ohio, Pa., R. I., Tenn., Vt., Va., W. Va., Wis., and the 
District of Columbia, to all points in Ark., Colo., Ill., Iowa, Kans., Minn., 
Mo., Mont., Neb., N. M., N. D., Okla., S. D., Wis., and Wyo. 

Arthur J. Brown, d/d/a A. B. C. Freight Forwarding, Docket No. 
FF-38. Authorized by order dated May 5, 1944, to forward commodi- 
ties generally between points in New York, N. Y., and surrounding coun- 
ties in New York and New Jersey to Chicago, IIl., and surrounding 
counties in Illinois and Indiana. 

The order in this proceeding embraced also Docket No. FF-39, ap- 
plication of Arthur J. Brown, d/b/a Chicago Clipper Service. At the 
request of applicant, and upon finding that the operation described in 
Docket FF-39 embraced the same services as that covered by the appli- 
cation in Docket FF-38, the Commission dismissed the application in 
Docket No. FF-39. 

Pacific & Atlantic Shippers Assn., Inc., Docket No. FF-52. Au- 
thorized, by order dated May 11, 1944, to operate as a freight forwarder 
of general commodities (1) between all points in Me., N. H., Vt., Mass., 
Conn., R. L., N. Y., N. J., Pa., Dela., Md., District of Columbia, Va., 
Ind., Ill., Mich., Wis., Minn., Iowa, and Mo., and (2) from points in 
all states east of and including Minn., Iowa, Mo., Ark., and La., to points 
in all states west thereof other than North Dakota and Texas, and to 
points in La., and Fla. 

Hudson Shipping Co., Inc., Docket No. FF-6. Authorized, by order 
dated May 16, 1944, to operate as a freight forwarder of general com- 
modities, when consigned for export from New York, N. Y., to points 
in Ala., Calif., Fla., and La. 





Freight Forwarder Permits Dismissed or Denied 


The I. C. C., Division 4, by recent orders, has dismissed or denied 
the applications for freight forwarder permits filed by the following 
companies : 

Howard Terminal, Docket No. FF-8, Encinal Terminals, Docket No. 
FF-21, and George C. Schaefer, d/b/a Consolidated Freight Forwarding 
Co., Docket No. FF-27. By a consolidated order embracing the above 
eases, dated April 26, 1944, all three of the above-mentioned applica- 
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tions were dismissed. The order of Division 4 in these cases reverses the 
proposed report previously issued in the proceedings. 

In the order dismissing these applications the Commission pointed 
out that two of the applicants, Howard and Encinal, filed applications 
as a matter of precaution and asked that they be dismissed. Consolidated 
opposed the applications of Howard and Encinal. All three of the ap- 
plicants hold themselves out to the general public to consolidate ship- 
ments of canned goods into carload lots in order that carload rates may 
be obtained thereon. They also make arrangements with warehousemen 
at the destinations for the unloading and surrendering of such shipments 
to consignees. The charges, according to the Commission’s report, are 
predicated upon the services performed at terminals, and underlying 
carriers transportation charges are prorated to the individual shippers, 
dependent upon the proportion of tonnage in the car. 

The Commission, therefore, concluded that applicants’ services fall 
within the exemption provisions of Section 402(c) of the Act and that 
they are warehousemen who, among other things, consolidate and dis- 
tribute pool cars. It was found that applicants are not responsible to 
shippers while the shipments are in transit, and, therefore, that their 
services and responsibilities are confined to the terminal areas in which 
they consolidate and distribute pool cars. 

Freedman & Slater, Inc., Docket No. FF-63. The application in this 
proceeding was dismissed by order dated May 3, 1944, upon the grounds 
that applicant discontinued all operations as a freight forwarder in 
November 1943; has no definite plans for resuming operations; and is 
not ready, able and willing properly to perform the service proposed. 

F. L. Kraemer & Co., Docket No. FF-161. The application in this 
proceeding was dismissed by order dated May 12, 1944, upon a finding 
that the service of applicant is not that of a freight forwarder subject 
to Part IV of the Act. 





Bill to Amend Railroad Retirement Act 


Hearings were begun by the House Committee on Interstate and 
Foreign Commerce on May 23, 1944, on bill H. R. 4805, introduced by 
Representative Robert Crosser (D.), of Ohio. The bill has for its pur- 
pose the revision and consolidation into one Act of the present Railroad 
Retirement Act, the Railroad Unemployment Insurance Act, and the 
Carriers Taxing Acts. As consolidated in the proposed new statute the 
Act would be known as ‘‘ Railroad Social Insurance Act.’’ 

The bill defines a freight forwarder as an ‘‘employer’’ and thus, for 
the first time, would bring all freight forwarders under the provisions of 
the retirement and security laws applicable to railroad employees. A 
number of other persons not previously subject to the Railroad Retire- 
ment Act are included within the terms of the Bill as employers. 
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Bill to Effectuate Remedial and Clarifying Amendments 
To Interstate Commerce Act 


By a report (No. 905) filed by Senator Wheeler on May 25, 1944, 
the Senate Committee on Interstate Commerce has reported favorably 
bill S. 1473 which contains a number of remedial and clarifying amend- 
ments to the Interstate Commerce Act, all of which were recommended 
by the Interstate Commerce Commission. 

There is reproduced in the report copy of a letter addressed to 
Senator Wheeler on March 22, 1944, by Chairman Splawn of the Legis- 
lative Committee of the Interstate Commerce Commission, containing a 
detailed analysis of the various proposed amendments. 

Bill S. 1473 as introduced by Senator Wheeler on October 25, 1943, 
contained a proposed amendment to Sec. 411(c) of the Interstate Com- 
merce Act. This amendment would have vested authority in the Com- 
mission to authorize the ownership, control or holding of stock in a 
freight forwarder by a director, officer, employee or agent of any com- 
mon carrier subject to Part I, II or III of the Act, upon a showing 
that neither public nor private interests would be adversely affected. 
This provision of the bill was stricken by the Committee. 

Among the amendments to the Act contained in the bill as reported 
are: Extension of the emergency powers contained in Sec. 1(15), (16) 
and (17) of Part I of the Act to include water carriers; extension of 
the credit regulations to express companies; clarification of the Com- 
mission’s authority to require reports from persons furnishing cars or 
protective service to or on behalf of railroads and express companies; 
and a provision for the service of notices in proceedings before the Com- 
mission involving rates, classifications, ete., upon publishing agents 
only, instead of all of the carriers for whom such publishing agents act. 





Statistics of Freight Forwarders 


The I. C. C. Bureau of Transport Economics and Statistics has re- 
leased Statement No. Q-950(QFF) containing revenues, expenses and 
statistics of freight forwarders for the fourth quarter of 1943, and for 
the year ended with December, 1943. 

The statistics were compiled from 52 quarterly reports of freight 
forwarders having gross revenues of $100,000 or more per annum. For 
the year 1943 the 52 reporting forwarders had operating revenues of 
$39,205,926 and operating expenses of $36,014,775. Net income for the 
group for the 12 month period was $1,326,615. A total of 5,064,622 
tons of freight was received from shippers and was made up of 21,136,- 
509 individual shipments. 

















Recent Court Decisions 


By Warren H. WaGNeER 


Staley petition for rehearing denied by Supreme Court 


United States et al., v. Wabash R. R. Co., et al., 88 Law ed. Adv. Ops., 
893. 


On May 8, 1944, the Supreme Court denied a petition for rehearing 
filed by the Staley Manufacturing Company which called attention to 
certain alleged changes in the track layout at the plant. The Court 
said : 


‘‘We find nothing in the record or in the petition before us 
which calls on the Court in the present proceeding to pass on the 
question now sought to be raised. Our decision is accordingly 
without prejudice to appellees’ presentation in any appropriate 
proceeding before the Commission and the courts, of their con- 
tention that as a result of changed conditions after the case was 
submitted to the Commission, the spotting service as now performed 
is not in excess of the carriers’ obligation under their tariff rates, 
and that its performance by the carriers without charge is there- 
fore not unlawful.’’* 


A noncarrier controlling a carrier seeking to purchase another carrier is a necessary 
party to the application before the Commission. 


United States v. Marshall Transport Company, 88 Law ed. Adv. Ops. 816. 


On April 24, 1944, the Supreme Court reversed the District Court 
for the District of Maryland in the socalled Refiners Transport case. 
The court pointed out that the Union Tank Car Company, a noncarrier, 
controlled through stock ownership Refiners Transport Terminal Cor- 
poration, which was seeking permission from the Commission to pur- 
chase the property and operating rights of Marshall Transport Com- 
pany. Quoting the syllabus: 


‘‘The acquisition of the property and franchises of one carrier 
by another which is controlled by a noncarrier involves the acquisi- 
tion of control of the vendor-carrier by the noncarrier, for which 
the approval of the Interstate Commerce Commission is required by 
the provisions of the Interstate Commerce Act which make it un- 
lawful, without the approval of the Commission, for one which is 





* The Staley Manufacturing Company has filed with the Commission complaint 
No. 29142 (May 10, 1944) seeking reparation in excess of $130,000 on shipments 
moving since May 1, 1942, during which period a switching charge of $2.50 per car 
(or $2.65 during the Ex Parte 148 period), whereas similar charge was not made 
against other shippers at Decatur, IIl., and elsewhere. 
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not a carrier and which has control of one or more carriers to ae- 
quire control of another carrier. 

‘‘Where the approval of the Interstate Commerce Commission 
is sought under section 5(2) (a) of the Interstate Commerce Act 
for the acquisition by a carrier which is controlled by a noncarrier 
of the property and franchises of another carrier, the Commission 
is without authority to proceed in the absence of any application 
by the nonearrier.”’ 


Bus fares between the Pentagon Building and the District of Columbia not within 
Commission’s jurisdiction. 


Capital Transit Company v. United States. 


On May 1, 1944, the District Court for the District of Columbia 
(three-judge) permanently enjoined enforcement of the Commission’s 
order fixing bus fares between the District of Columbia and the Penta- 
gon Building in Virginia. While there were many jurisdictional ques- 
tions raised, the Court based its decision on the commercial zone ex- 
emption provisions of section 203(b) of the act, holding that the bus 
service in question was of the kind that Congress intended to exempt 
from regulation under that section. The court also found that the Com- 
mission’s attempt to avoid this exemption by making a declaration, 
under Section 203(b) (7a), that the National Transportation Policy 
required federal regulation, was ineffective because not supported by 
sufficient findings of fact. 


Government is entitled to lowest land-grant rates available under land-grant equaliz- 
ation agreement. 


Southern Railway Company v. United States, 88 Law Ed. Adv. Ops. 809. 


On April 24, 1944, the Supreme Court held that where a land grant 
equalization agreement provides that the Government is entitled to 
‘the lowest net rates lawfully available’’ applying from point of origin 
to destination, the Government is entitled to have the rate computed 
upon the basis of circuitous routes, if such computation will produce 
a lower rate. The Company contended that that provision of the agree- 
ment should be construed to mean ‘‘capable of being employed or made 
use of with advantage.’’ The company also asserted that it would have 
been improvident and uneconomical to ship livestock on such circuitous 
routes and that those routes would never in fact have been used by the 
United States. The Court said: 


**It must be remembered that the equalization agreement was 
a rate-making agreement. Its object was to divert shipments to the 
non-land-grant route. The land-grant route was chosen merely for 
the purpose of computing the rate. The fact that in a given case 
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the shipment probably would not have moved over the land-grant 
route is immaterial. The United States was bargaining for low 
rates for the shipment of its property. It did not differentiate be- 
tween the types of property shipped. It did not in terms state that 
land-grant routes, though actually available, would not be used 
in computing the rate unless they would in fact have been con- 
venient or practicable to use for the particular shipment . .. We 
must assume that the contracting officers for the United States drove 
as provident a bargain as a reading of the agreement fairly per- 
mits.’’ 














Water Transportation 


By R. Granvitte Curry, Editor 


Suit to Set Aside Certificate and Order in Tidewater 
Transportation Company Case 


Inland Navigation Company and others have filed a suit in the 
Federal Court for the Eastern District of Washington at Spokane, 
Washington, seeking to set aside the certificate and order of the In- 
terstate Commerce Commission in docket No. W-507, Tidewater Trans- 
portation Co. Common Carrier Applications, 260 I. C. C. 30. The plain- 
tiffs contend in support of their claims that the order should be set 
aside that the Commission granted authority to the water carrier in 
the case before it without a public hearing, and without sufficient evi- 
dence. More particularly, they contended that the applicant had been 
permitted to amend its application to include general towage without 
notice to them and the Commission had erred in authorizing towage 
service by relying upon services performed long after the ‘‘grand- 
father’’ date. 





Water Carrier Revenues and Traffic 


The following is a summary of statement Q-650 of the Bureau of 
Transport Economics and Statistics relating to the traffic and revenue of 
the carriers by water for the last three months of 1943, compared with 
the last three months of 1942: 


Percent 
1943 1942 Increase 
Freight Revenue  ................cccccccscccccced $16,299,173 $14,983,386 8.8 
Number of Tons of Revenue 
Freight Carried ................csc00000 13,063,294 13,087,452 
Passenger Revenue ..............ccccessessees $ 1,594,154 $ 1,358,065 17.4 
Number of Revenue Passengers 
IIE scnicitdhintsddbavenaledavemmbasineiciintions 2,580,352 1,989,143 





Great Lakes Coal Movement 


ODT has extended permission for the unrestricted movement of 
coal on the Great Lakes to July 15, 1944, by the issuance of Suspension 
Order ODT 9A-1A. ODT said restrictions intended to give preferential 
treatment to iron ore cargoes, originally suspended until May 15, will 
not be necessary until the ore movement conditions warrant it. 
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Export Traffic 


There were 148,256 cars of export freight, excluding coal and 
grain, handled through United States ports in April, 1944, as compared 
with 99, 596 cars in April, 1943, an increase of 49 percent. All ports 
were in a completely ‘‘liquid’’ condition during the entire month. 





Beaver and Mahoning Project Opposed 


The proposed construction of the Beaver and Mahoning project 
designed to connect Youngstown, Ohio, with the Ohio River was opposed 
at a hearing held recently before a subcommittee of the Senate Com- 
merce Committee which is considering the Omnibus Rivers and Harbors 
Bill, H. R. 3961. At the termination of the hearings the matter was 
taken under advisement by the subcommittee, the chairman of which is 
Senator Overton of Louisiana. 





1. C. C. DECISIONS 


Campbell Transportation Company Lease Case—Consideration Found 
Reasonable and Consistent With the Public Interest—Separate 
Authority for Transfer of Certificate Not Necessary 


In Finance Docket 14304, Campbell Transportation Company Lease, 
decided May 11, 1944, Division 4 authorized and approved a proposed 
lease by the Mississippi Valley Barge Line Company of the operating 
and property rights of Campbell Transportation Company, a wholly- 
owned subsidiary. In approving the terms of the lease the Commission 
considered the charter rates of various types of equipment and said 
that ‘‘value or investment is a proper element to be considered by us, 
inter alia, in making determinations,’’ citing a number of cases. The 
lease arrangement had previously become effective on January 1, 1944, 
under temporary authority. 

The Commission pointed out that in view of the existing contro] by 
Mississippi company of the Campbell company, competition would not 
be affected by the lease and that no diminution of service would result. 
It further found that the proposed transaction would not result in any 
further increase in total fixed charges. 

The decision is of interest, among other things, because the Com- 
mission held that in view of the approval of the lease of the operating 
rights no separate authority was necessary for the transfer of such 
rights under section 312 of the act. 











Meetings of Regional Chapters 





District No. 1 Chapter 
Bentley W. Warren, Chairman, 30 State Street, Boston 9, Mass. 


Chicago Chapter 


C. R. Hillyer, Chairman, 135 South LaSalle Street, Chicago 3, Ill. 


Meets: 12.15 P. M. First Friday of each month at the Traffic Club 
Rooms of the Palmer House, Chicago. 


District of Columbia Chapter 


Joseph C. Colquitt, Chairman, Tower Building, Washington 5, D. C. 

Meets 12:30 P. M. Third Tuesday every second month, Hay-Adams 
House, Washington, D. C. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Metropolitan New York Chapter 
A. C. Welsh, Chairman, 66 Court St., Brooklyn, N. Y. 
Meets: (The date and place of meetings announced by notice). 
Minneapolis Chapter 
(Ninth District Chapter) 


Herman Mueller, President, Secretary-General Manager, Port Au- 
thority, City Hall & Court House, St. Paul, Minnesota. 


Meets: 6:00 P. M. Second Tuesday of each month, Y. M. C. A,, 
Minneapolis. 





N. B.: Each member shall be designated as a member of one of sixteen terri- 
torial districts into which the United States is divided by the Interstate Commerce 
Commission for the administration of the Motor Carrier Act. Unless a member, by 
written notice to the Secretary, signifies his intention to be known as a member of 
er other district, he shall automatically be a member of the district in which he 
resides. 

Members within each of the several districts may at their own expense with the 
approval of the vice-president of the district, organize and maintain district and local 
chapters which may send delegates to annual or other meetings of the Association. 
Such chapters must conform to the constitution and by-laws of the Association, 
provided, however, that membership in the Association of Interstate Commerce 
Commission Practitioners shall be deemed a condition precedent to membership in 
any chapter. (Constitution—Section 5, Article IV). 

(Sample charter, i.e., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939 JouRNAL). 
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Pittsburgh Chapter 


Roy 8S. Kern, Chairman, Coal, Coke & Iron Ore Committee—C. F. A., 
836 Wabash Building, Pittsburgh 22, Pennsylvania. 

Meets: 7:30 P. M. Last Monday of each month, Traffic Club of 
Pittsburgh, Hotel William Penn. 


San Francisco Chapter 


R. F. Burley, Chairman, c/o McCormick 8. S. Co. Division of Pope 
& Talbot, Inc., 461 Market Street, San Francisco, 5, California. 
Meets: Commercial Club, San Francisco, California—quarterly. 





Southern California Chapter 


David G. Shearer, Secretary, 605 Transportation Building, Los 
Angeles 14, California. 

Mr. Roy S. Busby, former Chairman of the Southern California 
Chapter has left Los Angeles and is now at St. Paul, Minnesota. No 
Chairman has been elected to succeed Mr. Busby. 





Railroad Land Grants 


Mr. Roland J. Lehman, General Attorney and Commerce Counsel 
of the Atchison, Topeka & Santa Fe Railroad was the speaker before 
the meeting of the Chicago Chapter on Friday, June 2nd. The subject 
of Mr. Lehman’s address was ‘‘ Railroad Land Grants.”’ 





Action of District Nine Chapter on Current Legislation 


Advice has been received from Mr. W. L. Sewrey, Chairman of the 
Legislative Committee of District Nine Chapter of the action taken at 
its May 9th meeting on the following legislation : 

S. 1836, relating to Section 306 of the Transportation Act of 1940— 
Disapproved. 

H. R. 4573, dealing with demanding, receiving and soliciting bribes 
in connection with tickets, fares and accommodations, ete—Approved. 

H. R. 4184 and report—Approved. The Chapter has gone on record 
before as approving the abolishment of the so-called land grant rates. 





Election of Officers by Pittsburgh Chapter 


On May 29th, at its regular monthly meeting in the Traffic Club 
Rooms, the following were elected officers of the Pittsburgh Region 
Chapter : 

Chairman: Roy 8S. Kern, (A) Chairman, Coal, Coke & Iron Ore 
Committee C. F. A., 836 Wabash Building, Pittsburgh, Pa. 

Vice-Chairman: William W. Collin, Jr., (A), Attorney-at-Law, 928 
Frick Building, Pittsburgh, Pa. 


I. C C. PRACTITIONERS’ JOURNAL 





Secretary-Treasurer: Donald O. Moore (B), Manager, Freight Traf- 
fic Division, Chamber of Commerce, Pittsburgh, Pa. 

Ezecutive Committee: John H. Wilharm, (B), G. T. M., Diamond 
Alkali Company, 535 Smithfield St., Pittsburgh, Pa.; P. H. Yorke, (A), 
General Agent, Great Northern Railway, 602 Henry W. Oliver Build- 
ing, Pittsburgh, Pa.; M. C. Richards, (B), G. T. M., Spang Chalfant 
& Company, Inc., Division of National Supply Co., Bridge St., Etna, Pa. ; 
F. M. Garland, (B), G. T. M., Pressed Steel Car Company, 2500 Kop. 
pers Building, Pittsburgh, Pa. 











List of New Members* 


Herbert Burstein, (A) 200 West 34th 
Street, New York, N. Y. 

Leon G. Crane, (B) 107 Orange Street, 
Port Jervis, New York. 

Daniel J. Crecca, (B) Manager, New 
Jersey Motor Truck Association, 973 
McCarter Highway, Newark, N. J. 

Howard E. Crouse, (A) 528 Chamber 
of Commerce Bidg., Indianapolis, Ind. 

Haskell Donoho, (A) Tocker, Todd and 
an Kellogg Building, Washing- 
ton 4, ; 

Fred Folger, (A) First National Bank 
Bldg., Mt. Airy, N. C 

John S. Griffin, (A) Office of the Solici- 
tor, U. S. Dept. of Agriculture, Wash- 
ington 25, D. C. 

Edward G. Harrison, (B) T. M., West- 
vaco Chlorine Products Co., 405 Lex- 
ington Avenue, New York 17, N. Y. 

Clayton C. Holmes, (A) 24-25 Trust 
Building, Wilmington, N. C. 

David F. Landrigan, (A) 281 Summer 
Street, Boston, Mass. 


B. Meredith Langstaff, (A) 2 Wall St., 
New York 5, Y. 

Martin C. Lauterbach, (A) 406% South 
Fifth Street, Springfield, Illinois. 

Fay W. Leas, (A) 334 Utility Bldg., Fort 
Wayne, Indiana. 

Paul J. Maguire, (A) 39 South La Salle 
Street, Chicago 3, Illinois. 

Joseph L. Mehr, (A) 285 Madison Ave., 
New York 17, N. Y. 

James W. Nisbet, (A) Pacific Southwest 
Railroad Association, 85 Second Street, 
San Francisco 5, Calif. 

C. E. Patterson, (A) P. O. Box 548, Al- 
pine, Texas. 

L. C. Porter, (B) Ass’t. to President, The 
Texas & Pacific Ry. Co., 1007 Texas 
and Pacific Building, Dallas, Texas. 

Jack Garrett Scott, (A) 1001 - 15th St., 
N. W., Washington 5, D. C. 

Will E. Ward, (A) P. O. Box 106, Stark- 
ville, Mississippi. 

Robert R. Wertz, (A) 1401 
Building, Pittsburgh 30, Pa. 


Koppers 


Reinstated as Member 


T. B. Gudis, 


T. M., (B) Southern Di- 


vision, The Flintkote Company, 4500 
North Galvez Street, New Orleans 4, 


Louisiana. 





* Elected to membership in June, 1944. 
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